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The two principal poems in this collection have 
amused and instructed two generations of lawyers and 
their clients, in England and America, but have long 
been out of print in both countries. 

The ancient learning of the law in its two most 
important titles. Conveyancing and Pleading, has no- 
where been taught more fully, clearly, or pleasantly 
than in these anonymous poems, "The Conveyancer's 
Guide," and "The Pleader's Guide." As keys to the 
vocabulary of technical terms, the subtleties of the 
law, which form the art of pleading and the science of 
conveyancing, they are of considerable value, the notes 
explaining and elaborating what the text assumes to be 
familiar knowledge. 

The shorter poems of later date which we have 
deemed worthy of preservation in this connection are, 
"General Average," by Wm. Allen Butler," first pub- 
lished in Harper's Magazine; "Ye Ballad of Chancerie," 
from Punch; "Jacob Omnium's Hoss," by Thackeray, 
first published in Punch; and "The Roman Lawyer 
in Jerusalem," the marvelous defense of Judas Iscariot, 
by W. W. Story, lawyer, sculptor, and poet, which first 
appeared in Blackwood's Magazine. 

This is surely an appropriate companion volume to 
the "I>yrics of the Law," recently published, and it is 
presumed that its perusal will be found to be a pleas- 
ant, profitable, and legal recreation. 

J. G. C. 

September, 1885. 
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GENERAL AVERAGE. 

A South Street Eclogue, 

BY THE AUTHOR OF "NOTHING TO WEAR." 

The fair reader, or gentle, as her eye, or his, 

Strikes these lines, will please pause, while this 
query I press — 
Do you know what a General Average is? 

If you do, skip the next twenty lines, more or less — 
A brief legal "opening," in which I intend 
All the light I can shed very freely to lend 
On a subject all Skippers must needs comprehend. 
Some things we all dread, and not least among these 
The dangers and perils and risks of the seas; 
Since the hour Sinbad first scared slumber away, 
To the last Marine list, just published to-day, 
Insatiable Ocean has ceased not to vex 
Our lives with his storms and disasters and wrecks. 
As truly this moment as when Horace penned 
His ode to his outward-bound, sea-going friend. 
All voyages are ventures, each good ship that sails 
The toy of the tempest, the sport of the gales; 
Still Africus, Eurus, and Notus will blow 
Through the cleft thunder-cloud, or whirlwind of snow; 
Round ancient Charybdis the breakers still roar. 
And wave chases wave to some wreck-sprinkled shore. 
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4 General Average, 

Thus, circled with perils, ship, cargo, and freight, 

Involved in one common adventure and fate, 

When disaster befalls, 'tis equal and fair 

That all the full burden of rescue should bear, 

Each paying its just and proportionate share. 

Which joint contribution, on this equal scale. 

Is called "General Average," whence hangs our tale. 

In South Street, or near it, as all men must know, 
Dealt and dwelt — it is not a great while ago — 
The great house of Mercator, Princeps & Co., 
Herculean pillars of credit and trade. 
Whose ships artd commissions their fortune had made, 
Whose names Commerce wrote on her earliest page, 
^In her ^xt-Alabamay palmier age. 
And still led the list of the wealthiest firms, 
Gazetted full oft in those flattering terms, 
"Our highly respected" "well-known," "influential," 
Whereby, as a species of world-wide credential. 
The freest of Presses so fondly evinces 
The tru^ which it puts in all Merchant Princes, 
Mercator the senior, in name, and in fact. 
If gray hairs must count, but in shrewdness and 

tact, 
The trader^s twin levers, less thoroughly versed 
Than Princeps, our hero, long-headed, long-pursed. 
Bom merchant, self-made, and rough-natured, but 

then 
Worn smooth by long contact and friction with men; 
As sharp as the winds of his native down East, 
In large matters liberal, but close in the least; 
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His heart, like his house-door, close barred, double 

locked, 
Yet thrown open wide to the first friend who knocked; 
A rough diamond, you say; yes, could we but plan it, 
That diamonds, instead of pure carbon, were granite; 
Thus lavish, yet close, in his life's complex plan. 
His own coast- wise steamers resembled the man — 
Capacious, well-timbered, and sound to the core, 
Fit to sail the broad seas, yet hugging the shore 1 

Enter Princeps one day, brisk, eager for work — 
To whom, pen in hand, rushes Balance, chief clerk. 
His sheet full of figures, his face full of doubt, 
A man in a maze, with no clew to get out. 
"There is trouble, Sir, here, in this Average case; 
For once, we are caught in a rather tight place. 
It is now, as you know, some six weeks or more 
Gur steamer Spread Eagle that night went ashore 
On Far Rockaway beach, and up to this day 
No adjustment is reached, the cause of delay 
A couple of cases — just two and no other — 
Consigned, it appears, to one Moses & Brother, 
According to usage, each owner should state 
What his shipment is worth, at fair market rate, 
:Sign the Average bond, which binds him to bear 
Of the loss, when adjusted, his ascertained share, 
Pay freight, take his goods, and so end the affair. 
This, all, with the single exception I named 
Of Moses & Brother, whose goods are unclaimed, 
Have done; we have written for value and prices, 
Demanding their invoice, but get no advices; 
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What courtesy called for we did and beyond, 
Sent twice to their store with the Average bond, 
But all to no purpose; and so, I suppose. 
While waiting their pleasure we never shall close," 




Princeps played with his watch seal, musing the while^ 
Then seated himself, and remarked, with a smile. 
His specs on his nose and his pen in the ink, 
"There is a short method of leading, I think. 
This horse to the water, and making him drink; 
The papers may lie on my desk, if you please, 
While I drop a line to these sly consignees^' 
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General Average, 7 

Without further preface, he rapidly wrote, 

In his firm, steady hand, a brief business note, 

As follows, see letter-press copy below : 

" Counting-House of Mercator, Princeps & Co. 
(Here fill in, at pleasure, street, number, and date.) 
" Messrs, Moses & Brother, 

''Gents, 

'' We would state 
That two cases ex ' Spread Eagle,' 'Mi ^ 2,' 
Per manifest shipped and belonging to you. 
Weight and contents unknown, appear to be lost; 
Not being aware of their value or cost. 
The adjusters remain unable to close 
Their Average statement. Jf, as we suppose. 
The loss of these goods upon us has to fcUl, 
Would feel much obliged should you give us a call. 
With proof of the cost, which we trust will be low, 
" Yours mo, truly, 

"Mercator, Princeps & Co." 

That same afternoon, in the half-opened door, 

Sat Moses & Brother in fi*ont of his store. 

His eye and his ear, through the soft summer air. 

Caught the sights and the sounds of Second-Hand 

Square, 
That chosen retreat where few Gentiles repair. 
As patriarchs mused in the folds of their tents, 
He quietly reckoned his dollars and cents; 
He sat, for although overhead the sign ran 
Thus, " MosES & Brother," it meant but one man. 
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The Lease, it is true, was renewed, term by term, 
And rent duly paid, in the name of the firm. 
But, save as thus viewed in the eye of the Law, 
The mythical "brother" no eye ever saw. 
The truth was that Moses so relished a lie, 
*Twas fraud in a purchase induced him to buy; 
He scarce made a sale unless this he could do — 
At once sell his goods and his customer too; 
So he made his firm name one continuous cheat. 
And hung out the fraud in face of the street. 
If queries respecting his partner were pressed, 
^^Mein bruder^^ was always reported "out West"; 
While further inquiry, no matter how strict. 
Elicited nothing beyond a ^^weiss nichtr 
Well, there, in the light of the fast-setting sun. 
Sat this brace of copartners rolled into one; 
No pose for a painter, it must be confessed, 
For Moses' appearance was none of the best 
Alas! for the ease with which races decay, 
What was Absalom once is Fa£an to-day. 
Yet Fagan himself, that arch filcher of "wipes," 
Was one of a constant succession of types, 
Since Gentile and Jew, Roman, Saxon, and Celt, 
From glories ancestral the same lapse have felt 
That Moses' descent might be rapid and easy, 
Nature made him, it seemed, remarkably greasy ; 
Low-browed, heavy-featured, gross, pimpled, and fat, 
He looked as though life had its source in a vat; 
A being he seemed whose least contact would soil, 
Who, whatever he touched, was certain to spoil. 
Whose hand whosoever should grasp would * s rike 
oiL" 
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Thus seated contemplative, Moses was found ^ 

By the prompt penny-postman footing his round,^ 

Who halted, with gesture official, and drew 

From his plump letter pouch Princeps' billet-doux ; 

And saying in passing, "A letter for you,'* 

Delivered it deftly in Moses' moist hand. 

With his quick, native craft the missive he scanned, 

And cautiously grasped it, as though something showed 

It was loaded and primed, and about to explode; 

Then furtively gazing around him, withdrew, 

Still eyeing the letter, from all outward view, 

As a dog who in public lights on a bone, 

Sneaks off like a thief to enjoy it alone. 

Could the public, as Moses slipped from its eye, 

Have planted itself in his place on the sly, 

And keyholed him there for a minute or more, 

As he read Princeps' letter inside of his door. 

It would have discovered, by this rapid glance — 

Interviewing him thus, as if in advance. 

As he slowly perused, reperused it, and then. 

More slowly than ever perused it again 

(As though, like a Bill in due course of proceeding 

In Senate or House, it must have its third reading) — 

How quickly his first transient look of alarm 

Was melted away and dissolved by the charm 

Of an audible smile, which seemed to begin 

In the soles of his shoes, welled up past his chin, 

And flooded his face with a broad, unctuous grin. 

As he dwelt on the note, each line, every word 

The depths of his fraudulent being it stirred, 
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Evoked from the dark, murky slime of his thought, 
The germ of a promising swindle he caught. 
"The two cases are lost"; yes, thus the note read. 
"Lost goods, like dead men, tell no tales," Moses said. 
"If lost, their true value will never be told, 
Then how easy, at once, to increase it tenfold ! 
They admit they must pay; then is it not plain 
Their loss may be turned into Moses' great gain?" 
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And broader, more unctuous, the grin of delight 
Suffused all his £ice as he vsuushed from s^ht. 

Next mom, lubricated anew, and alert, 

With unwonted lustrations from yesterday's dirt, 

Metamorphosed besides, in clean, ruffled shirty 

Princep's letter in hand by way of credential. 

With mieek, humble air and salute deferential, 

His voice and his bow both pitched equally low, 

Moses greeted Mercator, Princeps & Ca 

Our merchant received him as genial and bland 

As the bright summer morning, grasping his hand. 

With a glance at the note, a nod of the head, 

"It's about those lost cases you're calling?" he said, 

Moses opened at once, as always his wont, 

lii very bad Ei^sh, a true German grunt, 

" Yah^ mvei cases^^ and then broke down, with an 

air 
Of utter and' helpless and hopeless despair. 
To Queen's English true, Princeps knew but this 

much,. 
Or fancied he knew, l^at allGermant was "Dutch"; 
Long usage had certified this to his ear — 
^^Zwei Ic^er" wasDutch for "two glasses of beer." 
So he met Moses boldy, thrusting a brace 
Of fingers directly in firont of his face,^ 
His voices at die real "you poor foreigner" screech, 
Criedi "Moses ! we^ll give you zwei hundred for each !" 
^^Zwei hunderti zutei tausendl^^ screamed Moses, 

aghast; 
And then the pent volume broke forth, full and fast, 
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As in the oil region bursts suddenly out 

Some sputtering, dense, oleaginous spout 

A long lamentation, the burden of which 

Was still the ^^zwei cases^^ — those found, he was 

rich — 
Those lost, he was lost — ^^zum teuful gegangen" 
Without a resource save ^^himselbst to erhangenJ^ 
"The goods were a style which could nowhere be 

got, 
Each case a choice order, an extra fine lot"; 
And he swore and reswore, in all the Dutch tenses, 
That four tausend in gold would not pay expenses. 
"Come, come," Princeps cried, when at last the oil- 
spout. 
Like so many others, began to give out, 
"Take three thousand cash — quite enough, my good 

friend, 
For both cases — and bring the afiair to an end." 
But this, like new strokes of the drill on the rock, 
A fresh fountain of feeling served to unlock. 
With new zeal our polyglot Moses began 
To play the unfortunate, badly used man; 
Rehearsed the same story, protested and swore, 
Gave figures and dates, and wound up as before 
With this brave assertion to clinch the last nail, 
And put beyond question the truth of his tale; 
"Dose dings vot I dell you is all recht and fair; 
If you doubt my own wort, mein bruder will schwear/" 

"Very well," Princeps said; "it hardly seems just; 
But being our loss, if we must, why, we must. 
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Four thousand it is. Mr. Balance, please note 
The bargain concluded"; and so Balance wrote 
Some mystical figures, and pausing again, 
Politely extended to Moses a pen. 
"For form's sake, the Average bond you must si^n — » 
Value $4,000 — here on this line." 
"And now," Princeps said, "I must huny away; 
Bank meeting at twelve; I shall lose, if I stay. 
Five dollars in gold. Call to-morrow, at ten. 
When your check will be signed. Good by until 
then." 

Moses left in great glee; descending the stair, 

His foot felt no pressure, he trod upon air, 

He had spoiled the Philistines, captured their gold; 

Had come, seen, and conquered, like Csesar of old. 

The tortuous annals of Second-Hand Square 

Had nothing with this happy stroke to compare; 

His own private ventures, at home and abroad, 

Had never achieved so successful a fraud; 

Its brilliant horizon showed only one speck — • 

The fact that he had not yet handled the check. 

But this passing cloud brought no doubt to his 

mind; 
The bargain was closed, £lnd the contract was signed, 
So homeward, rejoicing, he went on his way. 
Revolving the wondrous success of the day. 
As his ancestral creed deemed every day lost 
Which did not enrich him at somebody's cost. 
So gainful a morning might well stir his sense 
With virtue's warm glow, its own rich recompense. 
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The prize he Iiad drawa was so wholly his own, 
It heightened its charm to enjoy it alone ; 
Not the wife of his youth, the Rachel and Leah 
Of Moses & Brother, should gain an idea 
Of the great golden secret close hid in his breast 
Like some rare, precious oil condensed and com- 
pressed. 
Till the moment should come its wealth to unfold, 
And flash in full view the four taus^end in gold! 

On time to a second, the last stroke of ten 
Found Moses, next day, at our merchants' again. 
The greeting of Princeps was even more bland 
Than yesterday's welcome; he grasped Moses' hand,. 
Wringing out the moist fat in his firm, down East grip. 
As a chandler might squeeze a prime tallow dip. 
"Prompt as ever; no grass grows under your shoes, 
Friend Moses; I'll give you the best of good news: 
We were wrong, it appears, and all wish you joy, 
Those two cases arc found — ^gefunden/^ old boy!" 
(This phrase I should say that last evening our wary 
Friend Princeps had culled from a "Dutch" dic- 
tionary, 
And boldly delivered it ere rotundo). 
But to Moses it came as a voice de profundo. 
" GefundetiP^ he stammered, and sank in a chair, 
Then turned to the window, pale, gasping for air. 
Princeps followed him up^ "What wonderful luck; 
There, Moses, they come, on that large yellow truck." 
He silently pointed, like Death with his dart; 
Moses stared with a dying man's glare at the cart, 
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''Gefundeny 

Which bore the two eases, a sorry exhibit. 
Like a pair of old rogues en route to the gibbet 
Drowning men catch at straws: he seized one last 

lie, 
Which rose to his lips as the eartman drove by; 
A sharp, cunning glance from the window he sent, 
Then cried, "Dose are not the zwei cases I meant! 
It must be they come by the next steamer trip; 
Now I dinks of it, so! it was not this ship." 
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Warming up to his work, the old scamp commences 

One by one to unlie his first false pretenses; 

For one falsehood before he now utters six, 

Declares the zu^ei cases are really worth ";im:" — 

"Old rags," "refuse stuff," all bought for a song, 

And finally vows that they do not belong 

To Moses & Brother, but just came consigned 

For a friend, whose address he can't call to mind; 

With other choice fictions, a similar strain, 

Winding up with the old, familiar refrain, 

*Vot I dells you dis dime is all on der square; 

If you doubt mein own wort, mein bruder will schwearP^ 

"Too late!" Princeps cried; "the adjustment is made; 

By the value you fixed your share must be paid. 

Just forty per cent on four thousand is due; 

The measure you meted is measured to you, 

*Tis a charge on the goods — you say they are trash ; 

So cart them away, and pay over the cash. 

Your average share, sixteen-hundred, in gold. 

Or suit will be brought, and the lies you have told 

Will more than suffice, unless justice fail. 

To lock up your whole firm in Ludlow Street jail. 

Henceforward" — here Princeps gazed solemnly round 

On his clerks, who all stared in silence profound. 

Impressively raising his voice and his hand. 

With pulpit-like air, as if taking his stand 

On high moral ground, as a teacher of youth — 

"Henceforth, Messrs. Moses, pray stick to the truth. 

You see, from the painful reverse of to-day. 

That lying, though pleasant, is not sure to pay; 
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You learn that the way of transgressors is hard; 
Beware lest, in future — to speak by the card — 
Betrayed by your greed for this world's filthy lucre, 
You are euchred by those whom you seek to eu- 
chre." 

You often have read of, oft witnessed, perhaps, 

The exit of Shylock, in total collapse, 

Under Portia's consecutive, vigorous raps; v 

But Princ'eps declares no Shakspearean page. 

Nor Old Bowery boards, nor Booth's classic stage, 

Nor height of high Tr^edy ever discloses 

Such an outburst of r^e as the exit of Moses. 

To say "he boiled over" is certainly not 

A tithe of the truth; you must fancy the pot,' 

Suspended so long in this figure of speech. 

By which our weak language endeavors to reach 

A rage past portrayal by pen or by pencil — 

Must fancy, I say, this time-honored utensil. 

Brimful, in this instance, with all Moses' oil. 

Breaking up in one vast ferruginous boil, 

Plaming forth, cojnet-like, on its fierce, fiery path, 

A great, greasy, hissing, red globule of wrath ! 

An explosion was heard, a volcanic splutter, 

A volley of oaths which no Christian could utter ; 

And the counting-room door came to with a flap, 

Like the ancient, traditional thunder-clap. 

In which evil spirits have always retired, 

When suddenly warned that their time has expired; 

And just at the moment he seemed to depart, 

The two cases were heard to go off — on the cart! 
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A great, greasy, hissing, red globule ofwrath,*^ 



" For shame!" cried Mercator, as Princeps that night, 

At his bountiful board, in the warm crimson light, 

Told about the discomfited Israelite. 

"Charge me with my share of the ill-gotten profit, 

And give to the poor whatever comes of it. 

I wonder, old friend, how it was when you wrote 

That ingenious but most disingenuous note, 

Your own monster fib did not stick in your throat." 
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'*It did, and it does!" exclaimed Princeps; "in vain 
My efforts to wash it down now with Champagne; 
For ill-advised words one should surely sit dumb, 
Sol quaff, penitential, this bumper of Mumm ! 
Oh, friends ! I confess to the damaging fact, 
Of my virtuous life the one doubtful act. 
For which, I admit, it perhaps is but meet 
That I should do penance in some public sheet 
Yet let the strict censor, while justly he blames. 
The sinner absolve, though the sin he proclaims; 
Considering this, ere he casts the first stone, 
Were he from down East what himself might have 

done, 
When truth stepped aside, and Conscience withdrew. 
To leave a clear field for a Yankee and Jew!" 

Wm. Allen Butler- 
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YE DELECTABLE BALLAD 

OF YE TWO LORDES, YE TEN COMMISSIONERES, AND 
YE FOULE CAVE OF CHANCERIE. 

It was eight bolde commissioneres, 
Eight commissioneres, and eke one, 

And downe to the Cave of Chancerie, 
Righte stoutely they have gone. 

Sir John de Romilly, of y« Rolles, 
Sir George James Parker goode, 

Richard Bethelle, and James Turner, 
And Sir William Page a-Woode. 

With sely Sir Charles le Cromptone, 
And William Milbourne James; 

Sir James Robert George le Grahamb 
And Henley, were their names. 

It was of a hot day in July, 

Eighteen hundred and fiftie and one, 

That downe to the Cave of Chancerie, 
These commissioneres have gone. 

Lord Truro he stoode at the cave's mouthe. 

Yet nothing in wolde fare. 
"Now boldlie go downe, my commissioneres, 

And saie what ye finde there. 
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"I mote not face that darksome place, 

For fouling of my skin; 
Descende, nor doubte, I'll waite withoute 

The while that ye goe in. 

"Here will I stande, with mace in hande 
Though 'twere a yeare and a dale"; 

But scantlie were y* commissioneres in, 
When Lord Truro he rode awaie. 




Lord Truro he sits in y« chancerie, 

Y« barristeres among; 
And O, but his judgments were wearie ! 

And O, but y* suites were long! 

Then in came those bolde commissioneres, 
And I trow their cheekes were wan, 

And foule I weene were their bandes so cleane. 
And the wigges that they hadde on. 
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"Now, save you, my bolde commissioneres, 
And tell me how have ye fared. 

Why are ye so foule, and why do ye scowle, 
And wherefore looke ye scared?" 

Then up and spake Sir James a-Woode, 

"Small thanks to thee we owe, 
That, in yon cave, we founde not a grave, 

'Mongst the loathlie thinges belowe." 

"'Twas dark as pitch, till a muddie ditch 
We founde, that ranne with inke; 

Sluggishe but stronge, it crept alonge, 
Full noisome was its stinke. 




"Thereon a boate did seeme to floate. 
With a black-browed, sterne, old man- 

*Now ferry us over, old grey-bearde, 
As fast as fast you can.' 
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"*0h, fast would ye row, or fast would ye goe, 

Then never applie to me; 
I'm Eldon's ghoste, and I holde this poste 

At y* ditche of chancerie. 

"*'Tis filled to y« brinke with lawyer's inke, 

Made thicke with suitors' tears, 
And it rolls a weighte of heart-sickness and hate 

And hopes deferred for yeares. 

"*And in it I fish for a daintie dish 

Of carp, and quibble, and quirk, 
And emptie purses and withered heartes, 

I trow it is pleasaunte worke. 



"*But, an ye be lawyers, as by your wigges 

And gownes I trow you be. 
Come into my boate, and we will floate 

Over, right leisurelie/ 

"Then in we sprung, and over we flung 

Y« grey bearde in y« floode; 
And we made y* shore, ere that to roar 

He had cleared his mouthe of mudda 

"But as on we drewe, the cave it grew 

More noisome than before, 
Till we came to a pit, whereon was writ 

A name on an yron door. 
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"And by the lighte of rottennesse brighte, 
From the fungus growthe at hande, 

We read y« name, 'Master's office,' 
Ywrit in fayre lawyer's hand. 

"And lookynge downe, as men in stoune, 

We sawe all heaped aboute, 
Unhappy suitors picked to y« bone, 

With pockettes inside oute. 

"With paper wings and clawes and stings, 
Preyed on them a ghastlie crewe, 

Of accountes, and charges, and orders. 
And warrants to reviewe. 

"And office copies that sucked their bloode 
And reports that bared their bones; 

And attendances that ground their heartes 
As you grinde come 'twixt millstones. 

"Then hack apace from that awfulle place 
We drewe, and so came awaye 

To pray you, my lorde, your helpe to afford 
To those suitors, an you may." 

" Now a figge, ye foolishe commissioneres, 

A figge for such idle tales; 
The cave is a fayre cave, and pleasaunte. 

And nothing those suitors ails. 



Digitized 



by Google 



Ye Delectable Ballad. 

** As they went in to lose or winne, 

The chance they must abye; 
They must get oute, my helpe withoute^ 
Or where they are must lye. 



25 




** My seales and mace, and eke my place, 

I holde for no such stuffe;- 
Call y« next cause — give me not i>ause — 

I've saide it, and — 'tis enufT." 

Then into the court, in statelic sort. 

Another lorde he drewe. 
And well pleased were those bold commissioneres 

When the Lord of St. Leonard's they knew. 

With a stert and a frowne, he hath stripped the gowne 

From Lord Truro's shoulders wide; 
He hath grasped the mace, and into the place 

V/here Lord Truro sat in pride 

3 
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He hath sudden sprung, and downe hath flung 

Lord Truro to the floor, 
Before that lorde could finde a worde 

To aske why or wherefor. 




" Go downe, false lorde, let me aflbrde 

Those hapless suitors ayde, 
That in woe have lain, and all in vaine 

Reliefe of thee have prayde. 

"Come with me,,ye bolde commissioneres, 
We'll find means, an if we may, 

The ditch to drain, and to drive the train 
Of loathlie things awaye." 
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With those bolde commissioneres he hath gone, 
And Lord Truro he looked blacke; 

Quoth he " To goe is easy I trow, 
But how about getting back?" 
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JACOB OMNIUM^S HOSS. 

A NEW PALLICE COURT CHAUNT. 

" One sees in Viteall Yard, 
Vere pleacemen do resort, 

A wenerable hinstitute, 
Tis called the Pallis Court. 

A gent as got is i on it, 

I think it 'ill make some sport 

" The natur of this court 

My hindignation riles; 
A few fat legal spiders 

Here set and spin their viles; 
To rob the town theyr privlege is, 

In a hayrea of twelve miles. 

" The judge of this year court 

Is a mellitary beak, 
He knows no more of Lor, 

Than praps he does of Greek, 
And prowides hisself a deputy 

Because he cannot speak. 

"Four counsel in this Court — 
Misnamed of Justice — sits; 
These lawyers owes their places to 
Their money, not their wits; 
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And there's six attomies under them, 
As here their living gits. 

" These lawyers, six and four, 

Was a livin at their ease, 
A sendin of their writs abowt, 

And droring in the fees, 
When their erose a cirkimstance 

As is like to make a breeze." 

It now is -some monce since, 

A gent both good and trew 
Possest an ansum oss vith vich 

He didn know what to do; 
Peraps he did not like the oss, 

Peraps he was a scni. 

This gentleman his oss 

At Tattersall's did lodge; 
There came a wulgar oss-dealer, 

This gentleman's name did fodge. 
And took the oss from Tattersall's, 

Wasn that a artful dodge? 

One day this gentleman's groom 

This willain did spy out, 
A mounted on this oss 

A ridin him about; 
"Get out of that there oss, you rogue,** 

Speaks up the groom so stout 
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The thief was cruel whex'd 

To find hisself so pinn'd; 
The OSS began to whinny, 

The honest groom he grinn'd; 
And the raskle thief got off the oss 

And cut avay like vind. 

And phansy with what joy 

The master did regard 
His dearly bluv'd lost oss again 

Trot in the stable-yard. 

Who was this master good 

Of whomb I makes these rhymes? 

His name is Jacob Homnium, Exquire; 
And if Fd committed crimes, 

Good Lord ! I wouldn't ave that mann 
Attack me in the Times. 

Now shortly after, the groomb 
His master's oss did take up, 

There came a livery-man, 
This gentleman to wake up ; 

And he handed in a little bill 
Which hangered Mr. Jacob. 

For two pound seventeen 

This livery-man eplied. 
For the keep of Mr. Jacob's oss, 

Which the thief had took to ride. 
"Do you see anythink green in me?" 

Mr Jacob Homnium cried. 
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"Because a raskle chews 

My OSS away to robb, 
And goes tick at your Mews 

For seven-and-fifty bobb, 
Shall I be called to pay? It is 

A miquitous jobb. 

Thus Mr. Jacob cut 

The conwasation short; 
The livery man went ome, 

Detummingd to ave sport, 
And summingsd Jacob Homnium, Exqtiirej 

Into the Pallis Court 

** Pore Jacob went to court, 

A counsel for to fix, 
And choose a barrister out of the four, 

An attorney of the six; 
And there he sor these men of Lor, 

And watched *em at their tricks. 

"The dreadful day of trile 

In the Pallis Court did come; 
The lawyers said their say, 

The judge looked wery glum, 
And then the British jury cast 

Pore Jacob Hom-ni-um. 

" O a weary day was that 
For Jacob to go through; 
The debt was two seventeen ; 

(Which he no mor owed than you) 
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And then there was the plaintive^s costs, 
Eleven pounds six and two. 

" And then there was his own, 
Which the lawyers they did fix 

At the wery moderit figgar 
Of ten pound one and six. 

Now Evins bless the Pallis Court, 
And all its bold verdicks ! 



" I cannot settingly tell 

If Jacob swaw and cust, 
At aving for to pay this sumb, 

But I should think he must, 
And av drawn a cheque for £^2/^ 4s. 8d., 

With most igstreme disgust 

" O Pallis Court, you move 

My pitty most profound. 
A most amusing sport 

You thought it, I'll be bound. 
To saddle hup a three pound debt, 

With two and twenty pound. 

" Good sport it is to you 

To grind the honest pore; 
To pay their just or unjust debts, 

With eight hundred per cent for Lor; 
Make haste and git your costes in, 

They will not last much mor. 



Digitized 



by Google 



Jacob OmniutiCs Hoss. 33 

" Come down from that tribewn, 

Thou Shameless and Unjust; • 

Thou Swindle, picking pockets in 

The name of Truth august; 
Come down, thou hoary Blasphemy, 

For die thou shalt and must 

" And go it, Jacob Homnium, 
And ply your iron pen, 
And rise up, Sir John Jervis, 

And shut me up that den; 
That sty for fattening lawyers in. 
On the bones of honest men." 

Pleaceman X. 
Punch, Vol. XV. {1848) p. 2SI. 
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A ROMAN LAWYER IN JERUSALEM. 

Marcus, abiding in Jerusalem, 

Greeting to Caius, his best friend in Rome! 

Salve/ these presents will be borne to you 

By Lucius, who is wearied with this place, 

Sated with travel, looks upon the East 

As simply hateful — blazing, barren, bleak, 

And longs again to find himself in Rome. 

After the tumult of its streets, its trains 

Of slaves and clients, and its villas cool 

With marble porticoes beside the sea. 

And friends and banquets — more than all, its games - 

This life seems blank and flat. He pants to stand 

In its vast circus all alive with heads 

And quivering arms and floating robes — the air 

Thrilled by the rooxmg fremitus of men — 

The sunlit awning heaving overhead, 

Swollen and strained against its corded veins, 

And flapping out its hem with loud report — ; 

The wild beasts roaring from the pit below — 

The wilder crowd responding from above 

With one long yell that sends the startled blood 

With thrill and sudden flush into the cheeks — 

A hundred trumpets screaming — the dull thump 

Of horses galloping across the sand — 

The clang of scabbards, the sharp clash of steel — 

Live swords, that whirl a circle of grey fire — 

Brass helmets flashing *neath their streaming hair- 
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A universal tumult — then a hush 

Worse than the tumult — all eyes straining down 

To the arena's pit — all lips set close — 

All muscles strained — and then that sudden yell, 

Habetl — That's Rome, says Lucius; so it is! 

That is, 'tis his Rome — 'tis not yours and mine. 

And yet, great Jupiter, here at my side 

He stands with face aside as if he saw 

The games he thus describes, and says, "That's life! 

Life! life! my friend, and this is simply death! 

Ah! for my Rome!" I jot his very words 

Just as he utters them. I hate these games, 

And Lucius knows it, yet he will go on, 

And all against my will he stirs my blood — 

So I suspend my letter for a while. 

A walk has calmed me — I begin again — 

Letting this last page, since it is written, stand. 

Lucius is going; you will see him soon 

In our great Forum, there with him will walk. 

And hear him rail and rave against the East 

I stay behind — for these bare silences. 

These hills that in the sunset melt and bum, 

This proud stern people, these dead seas and lakes, 

These somber cedars, this intense still sky, 

To me, o'erwearied with Life's din and strain, 

Are grateful as the solemn blank of night 

After the fierce day's irritant excess; 

Besides, a deep absorbing interest 

Detains me here, fills up my mind, and sways 
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My inmost thoughts — has got as 't were a grip 
Upon my very life, as strange as new. 
I scarcely know how well to speak of this, 
Fearing your raillery at best — at worst 
Even your contempt; yet, spite of all, I speak. 

First, do not deem me to have lost my head, 
Sun struck, as that man Paulus was at Rome. 
No, I am sane as ever, and my pulse 
Beats even, with no fever in my blood. 
And yet I half incline to think his words, 
Wild as they were, were not entirely wild. 
Nay, shall I dare avow it? I half tend. 
Here in this place, surrounded by these men — 
Despite the jeering natural at first. 
And then the pressure of my life-long thought 
Trained up against it — to excuse his faith. 
And half admit the Christus he thinks God 
Is, at the least, a most mysterious man. 
Bear with me if I now avow so much; 
When next we meet I will expose my mind, 
But now the subject I must scarcely touch. 

How many a time, while sauntering up and down 
The Forum's space, or pausing 'neath the shade 
Of some grand temple, arch, or portico, 
Have we discussed some knotty point of law. 
Some curious case, whose contradicting facts 
Looked Janus-faced to innocence and guilt. 
I see you now arresting me, to note 
With quiet fervor and uplifted hand 
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Some subtle view or fact by me o'erlooked, 
And urging me, who always strain my point 
(Being too much, I know, a partisan), 
To pause, and press not to the issues so. 
But more apart, with less impetuous zeal, 
Survey as from an upper floor the facts. 

I need you now to rein me in, too quick 
To ride a whim beyond the term of Truth, 
For here a case comes up to which in vain 
I seek the clue ; you could clear up my mind, 
But you are absent — so I send these notes. 

The case is one of Judas, Simon's son, 

Iscariot called — a Jew — and one of those 

Who followed Christus, held by some a god. 

But deemed by others to have preached and taught 

A superstition vile, of which one point 

Was worship of an ass; but this is false! 

Judas, his follower, all the sect declare, 

Bought by a bribe of thirty silver coins. 

Basely betrayed his master unto death. 

The question is — did Judas, doing this. 

Act from base motives and commit a crime? 

Or, all things taken carefully in view. 

Can he be justified in what he did? 

Here on the spot, surrounded by the men 
Who acted in the drama, I have sought 
To study out this strange and tragic case. 
Many are dead — as Herod, Caiaphas, 
4 
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And also Pilate — a most worthy man, 

Under whose rule, but all without his fault, 

And, as I fancy, all against his will, 

Christus was crucified. This I regret: 

His words with me would have the greatest weight; 

But Lysias still is living, an old man. 

The chief of the Centurions, whose report 

Is to be trusted, as he saw and heard. 

Not once, but many a time and oft, this man. 

His look and bearing, Lysias thus describes: 

"Tall, slender, not erect, a little bent; 

Brows arched and dark; a high-ridged lofty head; 

Thin temples, veined and delicate; large eyes, 

Sad, very serious, seeming as it were 

To look beyond you, and whene'er he spoke 

Illumined by an inner lamping light — 

At times, too, gleaming with a strange wild fire 

When taunted by the rabble in the streets; 

A Jewish face, complexion pale but dark; 

Thin, high-art nostrils, quivering constantly; 

Long nose, full lips, hands tapering, full of veins; 

His movements nervous; as he walked he seemed 

Scarcely to heed the persons whom he passed, 

And for the most part gazed upon the ground. 

" As for his followers, I knew them all — 
A strange mad set and full of fancies wild — 
John, Peter, James — and Judas best of all — 
All seemed to me good men without offense — 
A little crazed — but who is wholly sane? 
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They went about and cured the sick and halt, 
And gave away their money to the poor, 
And all their talk was charity and peace. 
If Christus thought and said he was a god, 
'Twas harmless madness, not deserving death. 
What most aroused the wealthy Rabbis' rage 
Was that he set the poor against the rich, 
And cried that rich men all would go to hell, 
And, worst of all, roundly denounced the priests, 
With all their rich phylacteries and robes — 
Said they were hypocrites who made long prayers. 
And robbed poor widows and devoured their means, 
And were at best but whited sepulchres : 
And this it was that brought him to the Cross. 

"Those who went with him and believed in him 
Were mostly dull, uneducated men. 
Simple and honest, dazed by what he did, 
And misconceiving every word he said. 
He led them with him in a spell-bound awe. 
And all his cures they called miraculous. 
They followed him like sheep where'er he went. 
With feelings mixed of wonder, fear, and love. 
Yes ! I suppose they loved him, though they fled 
Stricken with fear when we arrested him.'' 

"What! all— all fled?" I asked. "Did none remain?" 

"Not one," he said — "all left him to his fate. 
Not one dared own he was a follower — 
Not one gave witness for him of them all. 
Stop ! When I say not one of them, I mean 
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No one but Judas — Judas whom they call 
The traitor — who betrayed him to his death. 
He rushed into the council-hall and cried, 
*Tis I have sinned — Christus is innocent'" 

And here I come to what of all IVe heard 
Most touched me — I for this my letter write, 
Paulus, you know, had only for this man, 
This Judas, words of scorn and bitter hate. 
Mark now the different view that Lysias took! 
When, urged by me, his story thus he told: — 

" Some say that Judas was a base, vile man 

Who sold his master for the meanest bribe; 

Others again insist he was most right, 

Giving to justice one who merely sought 

To overthrow the Church, subvert the law, 

And on its ruins build himself a throne. 

I, knowing Judas — and none better knew — 

I, caring naught for Christus more than him, 

But hating lies, the simple truth will tell. 

No man can say I ever told a lie — 

I am too old now to begin. Besides,' 

The truth is truth, and let the truth be told. 

Judas, I say, alone of all the men 

Who followed Christus, thought that he was God. 

Some feared him for his power of miracles; 

Some were attracted by a sort of spell; 

Some followed him to hear his sweet, clear voice 

And gentle speaking, hearing with their ears, 

And knowing not the sense of what he said- 
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But one alone believed he was the Lord 
The true Messiah of the Jews. That one 
Was Judas — he alone of all the crowd. 

"He to betray his master for a bribe ! 

He last of all. I say this friend of mine 

Was brave when all the rest were cowards there. 

His was a noble nature : frank and bold, 

Almost to rashness bold, yet sensitive, 

Who took his dreams for firm realities — 

Who once believing, all in all believed — 

Rushing at obstacles and scorning risk. 

Ready to venture all to gain his end, 

No compromise or subterfuge for him, 

His act went from his thought straight to the butt; 

Yet with this ardent and impatient mood 

Was joined a visionary mind that took 

Impressions quick and fine, yet deep as life. 

Therefore it was that in this subtle soil 

The master's words took root and grew and flowered. 

He heard and followed and obeyed; his faith 

Was serious, earnest, real — winged to fly; 

He doubted not, like some who walked with him — 

Desired no first place, as did James and John — 

Denied him not with Peter : not to him 

His master said, *Away! thou'rt an offense; 

Get thee behind me, Satan!' — not to him, 

*Am I so long with ye who know me not?* 

Fixed as a rock, untempted by desires 

To gain the post of honor when his Lord 

Should come to rule — chosen from out the midst 
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Of six-score men as his apostle — then 
Again selected to the place of trust, 
Unselfish, honest, he among them walked. 

"That he was honest, and was so esteemed, 
Is plain from this — they chose him out of all 
To bear the common purse, and take and pay. 
John says he was a thief, because he grudged 
• The price that for some ointment once was paid, 
And urged 't were better given to the poor. 
But did not Christus ever for the poor 
Lift up his voice — *Give all things to the poor I 
Sell everything and give all to the poor!' 
And Judas, who believed, not made believe. 
Used his own words, and Christus, who excused 
lh3 gift because of love, rebuked him not 
Thief! ay, he 't was, this very thief, they chose 
To bear the purse and give alms to the poor. 
I, for my part, see nothing wrong in this." 

"But why, if Judas was a man like this, 
Frank, noble, honest" — here I interposed — 
"Why was it that he thus betrayed his Lord?" 

"This question oft did I revolve," said he 
"When all the facts were fresh and oft revolved 
In later days, and with no change of mind; 
And this is my solution of the case: — 

"Daily he heard his master's voice proclaim, 
*I am the Lord ! the Father lives in me ! 
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Who knoweth me knows the Eternal God! 
He who believes in me shall never die ! 
No! he shall see me with my angels come 
With power and glory here upon the earth 
To judge the quick and dead ! Among you here 
Some shall not taste of death before I come 
God's kingdom to establish on the earth!' 

"What meant these words? They seethed in Judas' 

souL 
*Here is my Gk)d — Messias, King of kings, 
Christus, the Lord — the Saviour of us alL 
How long shall he be taunted and reviled, 
And threatened by this crawling scum of men? 
Oh, who shall urge the coming of that day 
When he in majesty shall clothe himself 
And stand before the astounded world its King?' 
Long brooding over this inflamed his soul. 
And, ever rash in schemes as wild in thought, 
At last he said, *No longer will I bear 
This ignominy heaped upon my Lord. 
No man hath power to harm the Almighty One. 
Ay, let man's hand be lifted then, at once, 
Effulgent like the sun, swift like the sword, 
The jagged lightning flashes from the cloud, 
Shall he be manifest — the living God — 
And prostrate all shall on the earth adore!' 

"Such was his thought when at the passover 
The Lord with his disciples met and supped: 
And Christus saw the trouble in his mind. 
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And said, ^Behold, among you here is one, 
That shall betray me — he to whom I give 
This sop,' and he the sop to Judas gave; 
And added: *That thou doest, quickly do;* 
And Judas left him, hearing these last words — 
* Now shall the Son of man be glorified.' 

"Ah yes! his master had divined his thought — 
His master should be glorified through him. 

"Straight unto me and the high priests he came, 

Filled with this hope, and said, 'Behold me here, 

Judas, a follower of Christus ! Come ! 

I will point out my master whom you seek!' 

And out at once they sent me with my band; 

And as we went, I said, rebuking him, 

*How Judas, is it you who thus betray 

The lord and master whom you love, to death?' 

And, smiling, then he answered, 'Fear you not; 

Do you your duty; take no heed of me.* 

*Is not this vile?* I said; *I had not deemed 

Such baseness in you.* 'Though it seem so now,* 

Still smiling he replied, 'Wait till the end.' 

Then turning round as to himself he said, 

'Now comes the hour that I have prayed to see — 

The hour of joy to all who know the truth.* 

" 'Is this man mad?* I thought, and looked at him; 

And, in the darkness creeping swiftly on, 

His face was glowing, almost shone with light; 

And rapt as if in visionary thought 

He walked beside me, gazing at the sky. 
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'* Passing at last beyond the Cedron brook, 

We reached a garden on whose open gate 

Dark vines were loosely swinging. Here we paused. 

And lifted up our torches, and* beheld 

Against the blank white wall a shadowy group, 

There waiting motionless, without a word ; 

A moment, and with rapid, nervous step 

Judas alone advanced, and, as he reached 

The tallest figure lifted quick his head ; 

And crying, 'Master! Master!' kissed his cheek. 

We, knowing it was Christus, forward pressed 

Malchus was at my side, when suddenly 

A sword flashed out from one among them there. 

And sheared his ear. At once our swords flashed out, 

But Christus, lifting up his hand, said, * Peace, 

Sheathe thy sword, Peter — I must drink the cup.* 

And I cried also, * Peace, and sheathe your swords.' 

Then on his arm I placed my hand, and said, 

•In the laVs name.' He nothing said, but reached 

His arms out, and we bound his hands with cords. 

This done I turned, but all the rest had fled, 

And he alone was left to meet his fate. 

" My men I ordered then to take and bear 
Their prisoner to the city ; and at once 
They moved away. I, seeing riot our guide, 
Cried * Judas!* but no answer; then a groan 
So sad and deep it startled me. I turned, 
And there against the wall, with ghastly face, 
And eyeballs starting in a frenzied glare, 
As in a fit, lay Judas ; his weak arms 
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Hung lifeless down, his mouth half open twitched, 

His hands were clutched and clinched into his robes, 

And now and then his breast heaved with a gasp. 

Frightened, I dashed some water in his face, 

Spoke to him, lifted him, and rubbed his hands. 

At last the sense came back into his eyes, 

Then with a sudden spasm fled again. 

And to the ground he dropped. I searched him o'er, 

Fearing some mortal wound, yet none I foxmd. 

Then with a gasp again the life returned, 

And stayed, but still with strong convulsion twitched. 

* Speak, Judas ! speak ! ' I cried. ' What does this 

mean?' 
No answer ! * Speak, man ! ' Then at last he groaned 

* Go, leave me, leave me, Lysias. Oh, my God ! 
What have I done ? Oh, Christus ! Master, Lord, 
Forgive me, oh, forgive me!' Then a cry 

Of agony that pierced me to the heart. 

As groveling on the ground he turned away 

And hid his face, and shuddered in his robes. 

Was this the man whose face an hour ago 

Shone with a joy so strange ? What means it all ? 

Is this a sudden madness? * Speak!' I cried. 

*What means this, Judas? Be a man and speak I' 

Yet there he lay, and neither moved nor spoke, 

I thought that he had fainted, till at last 

Sudden he turned, and grasped my arm, and cried 

*Say, Lysias, is this true, or am I mad?' 

'What true?' I said. *True that you seized the Lordl 

You could not seize him — he is God the Lord ! 

I thought I saw you seize him. Yet I know 



Digitized 



by Google 



A Roman Lawyer in Jerusalem. 47 

That was impossible, for he is God! 
And yet you live — you live. He spared you, then. 
Where am I? What has happened? A black cloud 
Came o*er me when you laid your hands on him. 
Where are they all? Where is he? Lysias, speak?' 

"'JudaSj' I said, 'what folly is all this? 
Christus my men have bound and borne away! 
The rest have fled. Rouse now and come with me; 
My men await me, rouse yourself and come!' 

"Throwing his arms up, in a fit he fell. 
With a loud shriek that pierced the silent ni^ht. 
I could not stay, but, calling instant aid. 
We bore him quick to the adjacent house. 
And placing him in kindly charge, I left. 
Joining my men who stayed for me below. 

"Straight to the high priest's house we hurried on. 
And Christus in an inner room we placed, 
Set at his dpor a guard, and then came out. 
Aftqr a time there crept into the hall 
Where round the blazing coals we sat, a man, 
^Vho in the comer crouched. 'What man are you?' 
Cried some one; and I, turning, looked at him. 
'Twas Peter. *'Tis a fellow of the band 
That followed Christus, and believed in him.' 
*'Tis false!' cried Peter; and he cursed and swore. 
*I known him not — I never saw the man.' 
But I said nothing. Soon he went away. 
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**That night I saw not Judas. The next day, 

Ghastly, clay-white, a shadow of a man, 

With robes all soiled and torn, and tangled beard, 

Into the chamber where the council sat 

Camie feebly staggering; scarce should I have known 

'Twas Judas, with that haggard, blasted face; 

So had that night's great horror altered him. 

As one all blindly walking in a dream 

He to the table came — against it leaned — 

Glared wildly round a while : then, stretching forth, 

From his torn robes, a trembling hand, flung down, 

As if a snake had stung him, a small purse. 

That broke and scattered its white coins about. 

And, with a shrill voice, cried, 'Take back the purse! 

'Twas not for that foul dross I did the deed — 

'Twas not for that — oh, horror! not for that! 

But that I did believe he was the Lord; 

And that he is the Lord I still believe. 

•But oh, the sin! — the sin! I have betrayed 

The innocent blood, and I am lost !-^ am lost!' 

So crying, round his face his robes he threw, 

And blindly rushed away; and we, aghast, 

Looked round — and no one for a moment spoke. 

"Seeing that face, I could but fear the end; 
For death was in it, looking through his eyes. 
Nor could I follow to arrest the fate 
That drove him madly on with scorpion whip. 

"At last the duty of the day was done. 

And night came on. Forth from the gates I went. 
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Anxious and pained by many a dubious thought. 

To seek for Judas, and to comfort him. 

The sky was dark with heavy lowering clouds; 

A lifeless, stifling air weighed on the world; 

A dreadful isilence like a nightmare lay 

Crouched on its bosom, waiting, grim and grejft 

In horrible suspense of some dread thing. 

A creeping sense of death, a sickening smell, 

Infected the dull breathing of the wind. 

A thrill of ghosts went by me now and then, 

And made my flesh creep as I wandered on. 

At last I came to where a cedar stretched 

Its black arms out b^ieath a dusky rock, 

And, passing through its shadow, all at once 

I started; for against the dubious light 

A dark and heavy mass, that to and fro 

Swung slowly with its weight, before me grew. 

A sick dread sense came over me; I stopped — 

I could not stir. A cold and clammy sweat 

Oozed out all over me; and all my limbs, 

Bending with tremulous weakness like a child's, 

Gave way beneath me. Then a sense of shame 

Aroused me. I advanced, stretched forth my hand 

And pushed the shapeless mass; and at my touch 

It yielding swung — the branch above it creaked — 

And back returning struck against my face. 

A human body! Was it dead or not? 

Swiftly my sword I drew and cut it down. 

And on the sand all heavily it dropped. 

I plucked the robes away, exposed the face — 



Digitized 



by Google 



50 A Roman Lawyer in Jerusalem, • 

Twas Judas, as I feared, cold, stiff, and dead; 
That suffering heart of his had ceased to beat" 

Thus Lysias spoke, and ended. I confess 
This story of poor Judas touched me much. 
What horrible revulsions must have passed 
Across that spirit in those few last hours ! 
What storms that tore up life even to its roots! 
Say what you will — grant all the guilt — and still 
What pangs of dread remorse — what agonies 
Of desperate repentance, all too late. 
In that wild interval between the crime 
And its last sad atonement! — life, the while, 
Laden with horror all too great to bear, 
And pressing madly on to death's abyss: 
This was no common mind that thus could feel- 
No vulgar villain sinning for reward ! 

IVas he a villain lost to sense of shame? 

Ay, so say John and Peter and the rest; 

And yet — and yet this tale that Lysias tells 

Weighs with me more the more I ponder it; 

For thus I put it : either Judas was. 

As John affirms, a villain and a thief, 

A creature lost to shame and base at heart — ' 

Or else, which is the view that Lysias takes, 

He was a rash and visionary man 

Whose faith was firm, who had no thought of crime, 

But whom a terrible mistake drove mad. 

Take but. John's view, and all to me is blind. 

Call him a villain who, with greed of gain, 
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For thirty silver pieces sold his Lord, 

Does not the bribe seem all too small and mean? 

He held the common purse, and, were he thief, 

Had daily power to steal, and lay aside 

A secret and accumulating fund; 

So doing, he had nothing risked of fame, 

While here, he braved the scorn of all the world. 

Besides, why chose they for their almoner 

A man so lost to shame, so foul with greed? 

Or why, from some five-score of trusted men. 

Choose him as one apostle among twelve? 

Or why, if he were known to be so vile, 

(And who can hide his baseness at all times ) 

Keep him in close communion to the last? 

Naught in his previous life, or acts, or words. 

Shows this consummate villain that, full-grown, 

Leaps all at once to such a height of crime. 

Again, how comes it that this wretch, whose heart 
Is cased to shame, flings back the paltry bribe? 
And, when he knows his master is condemned, 
Rushes in horror out to seek his death? 
Whose fingers pointed at him in the crowd? 
Did all men flee his presence till he found 
Life too intolerable? Nay; not so! 
Death came too close upon the heels of crime. 
He had but done what all his tribe deemed just: 
All the great mass — I mean the upper class — 
The Rabbis, all the Pharisees and Priests — 
Ay, and the lower mob as well, who cried, 
"Give us Barabbas! Christus to the cross!" — 
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These men were all of them on Judas's side, 
And Judas had done naught against the law. 
Were he this villain, he had but to say, 
"I followed Christus till I found at last 
He aimed at power to overthrow the State. 
I did the duty of an honest man. 
I traitor! — you are traitors who reprove." 
Besides, such villains scorn the world's reproof. 

Or he might say — "You call this act a crime? 

What crime was it to say I know this man? 

I said no ill of him. If crime there be, 

Twas yours who doomed him unto death, not mine." 

A villain was he? So Barabbas was! 
But did Barabbas go and hang himself, 
Weary of life — the murderer and thief? 
This coarse and vulgar way will never do. 
Grant him a villain, all his acts must be 
Acts of a villain; if you once admit 
Remorse so bitter that it leads to death, 
And death so instant on the heels of crime, 
You grant a spirit sensitive to shame. 
So sensitive that life can yield no joys 
To counterbalance one bad act; — but then, 
A nature such as this, though led astray. 
When greatly tempted, is no thorough wretch. 
Was the temptation great? Could such a bribe 
Tempt such a nature to a crime like this 
I say, to me it simply seems absurd. 
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Peter at least was not so sensitive. 
He cursed and swore, denying that he knew 
AVho the man Christus was; but after all 
He only wept — he never hanged himselfl 

But take the other view that Lysias takes. 

All is at once consistent, clear, complete. 

Firm in the faith that Christus was his god, 

The great Messiah sent to save the world, 

He, seeking for a sign — not for himself. 

But to show proof to all that he was God — 

Conceived this plan, rash if you will, but grand. 

"Thinking him man," he said, " mere mortal man, 

They seek to seize him; I will make pretense 

To take the public bribe and point him out. 

And they shall go, all armed with swords and staves, 

Strong with the power of law, to seize on him. 

And at their touch he, God himself, shall stand 

Revealed before them, and their swords shall drop, 

And prostrate all before him shall adoife. 

And cry, 'Behold the Lord and Eang of all!"' • 

But when the soldiers laid their hands on him 

And bound him as they would a prisoner vile. 

With taunts, and mockery, and threats of death — 

He all the while submitting — then his dream 

Burst into fragments with a crash; aghast, 

The whole world reeled before him; the dread truth 

Swooped like a sea upon him, bearing down 

His thoughts in wild confusion. He who dreamed 

To open the gates of glory to his Ixwrd, 

Opened in their stead the prison's jarring door, 
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And saw above him his dim dream of love 
Change to a fury stained with blood and crime. 
And then a madness seized him, and remorse 
With pangs of torture drove him down to death. 



Conceive with me that sad and suffering heart» 

If this be true that Lysias says — Conceive I 

Alas ! Orestes, not so sad thy fate, 

For thee Apollo pardoned, purified; 

Thy furies were appeased, thy peace returned; 

But Judas perished, tortured unto death, 

Unpardoned, unappeased, unpurified. 

And long as Christus shall be known of men 

His name shall bear the brand of infamy, 

The curse of generations still unborn. 

Thus much of him : I leave the question here^ 

Touching on naught beyond, for Lucius waits— 

I hear him fuming in the courts below, 

Curshig his servants and Jerusalem, * 

And giving them to the infernal gods. 

The sun is sinking — all the sky's afire — 

And vale and mountain glow like molten ore 

In the intense full splendour of its rays. 

A half-hour hence all will be dull and grey; 

And Lucius only waits until the shade 

Sweeps down the plain, then mounts and makes his 

way 
On through the blinding desert to the sea, 
And thence his galley bears him on to Rome. 
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Salve et vale! — may good fortune wait 

On you and all your household! Greet for me 

Titus and Livia — in a word, all friends. 

W. W. S. 
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INTBODUCTION. 



Although the Author has much to apprehend 
from the criticism which may be passed upon the fol- 
lowing pages, yet he is disposed to take everything in 
good part; for he is not so vain as to imagine himself 
capable of anything worthy of commendation. If, 
however, the performance shall be censured, more 
from the manner than the matter of it, seeing that it 
has been attempted (a thing of no small difficulty) in 
the shape of a poem, he may, perhaps, be excused for 
offering some precedents and authorities by way of 
extenuation. We learn from Goguet that "the first 
laws of any people were composed in verses, which 
they sang.* Apollo, according to a very antient tra- 
dition, has been considered as one of the first of legis- 
lators.^ The same tradition says that the laws were 
published to the sound of the harp;' that is to say, 
they were put into song. We have certain proof that 
the first laws of Greece were a species of songs.* The 
antient laws of Spain were equally chanted in verse.* 
Tuisco is considered by the Germans as their first 

1 Plato in Min. p. 567, B. Arist. Problem, sect. 19, prob. 28. 
' Strabo. 1. 9, p. 646. Suid. voce Nofioucitfap p. 630. 
8 Suid. lb. 

* Voy. Co. ae. Part. Liv. (. i III., art. 8. 

* Strabo. 1. 3, p. 204. 
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legislator. They say that he put his laws in verses 
and in song.* This antient custom of putting the 
laws in verse was preserved a long time among many 
nations."^ (De FOrigine des Loix, Bk. i.) 

The learned Potter alleges that "Solon, and after 
his example, the rest of those that enacted laws in 
Athens, committed their laws to writing; differing 
herein from Lycurgus, and the law-givers of other 
cities, who thought it better to imprint them in the 
minds of their citizens than to engrave them upon 
tablets, where it was probable they might lie neglected 
and unregarded, as Plutarch hath informed us, in his 
life of Numa Pompilius: *It is reported (saith he) 
that Numa's body, by his particular command, was 
not burned, but that he ordered two stone coffins 
to be made, in one of which he appointed his body to 
be laid, and the other to be a repository for his sacred 
books and writings, and both of them to be interred 
under the hill laniculum, imitating herein the legisla- 
tors of Greece, who having wrote their laws on tablets 
which they called KbpSat^ did so long inculcate the 
contents of them whilst they lived, into the minds and 
hearts of their priests, that their understanding became 
as it were living libraries of those sacred volumes, it 
being esteemed a profanation of such mysteries to 
commit their secrets to dead letters.' In some places, 
especially before the invention of letters, it was usual 
to sing their laws, the better to fix them in their mem- 

• Voy. Kuhnius ad -^lian. var. Hist L 2, c. 39. 
' Arist Problem, sect 19, prob. 28. ^lian var. Hist L 2, c. 
39. Voy. Aussi. la 2e, Part L. L c. HI., art 8, 
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ories; which custom, Aristotle tells us, was used in 
his days amongst the Agathyrsi, a people near the 
Scythians; and this he fancies was the reason why 
musical rules for keeping time were called No/iot,"^ 
(Grecian Antiquities, voL i, p. 169.) 

Mr. Wynne, on the same subject, after mentioning 
the name of HomeVy says: " I am put on recollecting a 
material advantage, that Father of Poetry, as well as 
many of his descendants, will afford to lawyers: those, 
I mean, who either trace the great fountains of justice 
up to their head, or pursue the rivulets derived from 
thence in the innumerable channels of political insti- 
tutions. Homer, alone, is a master in both respects. 
As to natural notions of right and wrong, and some of 
the most elevated sentiments of morality, the fabled 
waters of Helicon were scarce purer than his writings. 
And those who are at all conversant in Grecian antiq- 
uities, know that many of the antient laws of Greece 
are preserved in both his poems. Could it, indeed, 
be imagined, when something in almost every art may 
be learned from Homer, that the great arts of govern- 
ment and legislation alone were unnoticed? I might, 
on this occasion, remind you of Terrence, who, be- 
sides the utmost chastity of style, and lively portrait- 
ure of manners, for which he is so famous, has, in 
copying Menander, preserved many fragments of the 
Athenian law. But instead of running over passages, 
or even the names of Roman poets, who have mate- 
rials of this kind, I will appeal to the many eminent 

■ Prob. 38, sect 19. 
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writers of natural and civil law for this century past, 
for the contributions they have levied on the poets 
and orators, even for the materials of their subject, 
exclusive of the refreshment they afford; and which 
Tully insists is so necessary to a man fatigued with the 
wrangling and jargon of courts. In short, it would be 
no difficult matter to furnish out a poetical code, 
which need not, however, exceed the Corpus Juris, or 
our own Viner's Abridgement" (Eunomus. DiaL i, 

P- 75-) 

Sir James Macintosh notices that "we have no 
Greek or Roman treatise remaining on the law of 
nations. From the title of one of the lost works of 
Aristotle, it appears that he composed a treatise on 
the laws of war, which, if we had the good fortune to 
possess it, would doubtless have amply satisfied our 
curiosity, and would have taught us both the practice 
of the antient nations and the opinion of their moral- 
ists, with that depth and precision which distinguish 
the other works of that great philosopher. We can 
now only imperfectly collect that practice, and those 
opinions, from various passages which are scattered 
over the writings of philosophers, historians, poets, 
and orators." (Discourse on the Study of the Law of 
Nature and Nations, p. 13.) 

It appears that the Civil Law originally consisted of 
thirty thousand verses or sentences, distributed into 
about two thousand books, which Justinian reduced 
into fifty, by the name of Digests or Pandects. 
(Ayliffe's Civ. Law, Prelim. Dis. 22.) 

Mic, PselluSy who lived in the reign of Constantine 
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Ducas, published a Synopsis of Law, in political verse. 
{Ibid, 36.) 

Gennaro (Joseph Aurelius), an eminent civillian, 
bom at Naples, in 1701, wrote a book entitled 
Respublica Jurisconsultorum^ which teaches the dry 
and intricate system of civil law, in the fonn of a 
novel 

Records, and charters, and wills have been written 
in verse. The following grant was made by Edward 
the Confessor to Randolf Peperking: — 

"Iche Edward konyng* 
Have geven of my forest the keeping. 
Of the hundred of Cholmer and Dancingy 
To Randolf Peperking 2XiA to his kindling; ** 
With heort and hynd, doe and bock," 
Hare and fox, cat and brock; " 
Wild fowell with his flock. 
Partridge, fesant hen and fesant cock, 
With green and wyld stob and stock, 
To kepen and to yemen" by all his might. 
Both by day and eke by night; 
And hounds for to holde, 
Code, and swift, and bolde. 
Four greyhounds and six braches." 
For hare, and fox, and wild-cats. 
And thereof Iche made him my book, 
Witness the Bishop WolstoHy 
And bock ycleped many on, 

» King. " Buck. " Hold. 

>• Heirs. " Badger. ** Hound bitches. 
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And Sweyn of Essex, our brother, 
And teken him many other, 
And our steward Howelyn, 
That bysought" me for him." 

(Blount's Tenures, 103.) 

Robert Fitz-Walter (a powerful Baron in the time^ 
of Henry III.), instituted a custom in the Priory of 
Dunmow, in Essex, that whoever did not repent 
of his marriage, nor quarreled with his wife, within a 
year and a day, should go to Dunmow and have a 
gammon of bacon. But the party was to swear to the 
truth of it, kneeling upon two hard-pointed stones, set 
up in the priory church-yard for that purpose, before 
the prior and convent, and the whole town. The 
form of the oath is as follows: — 

"You shall swear by the custom of your confession, 

That you never made any nuptial transgression 

Since you were married to your wife, 

By household brawls, or contentious strife, 

Or otherwise, in bed or at board. 

Offended each other in deed or word — 

Or, since the parish clerk said Amen^ 

Wished yourselves unmarried agenj 

Or in a twelvemonth and a day 

Repented not in thought, anyway; 

But continued true and in desire, 

As when you joined hands in holy quire. 

If to these conditions, without all fear. 

Of your own accord you will freely swear, 

1* Solicited. 
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K gammon of bacon you shall receive, 
And bear it hence with love and good leave; 
For this is our custom at Dunmow, well known, 
Though the sport be ours, the bacon's your own/' 

Camd.Brit 413. 

The Lawless Court, is a court held on Kingshill, at 
Rochford, in Essex, on Wednesday morning next 
after Michaelmas-day, yearly, at cock crowing; at 
which court they whisper, and have no candle, nor 
any pen and ink but a coal; and he that owes suit or 
service there, and appears not, forfeits double his rent 
This court is mentioned by Camden, who says that the 
servile attendance was imposed on the tenants for 
conspiring at the like unseasonable time to raise a 
commotion. (Camd. Brit. 441.) It belongs to the 
honor of Raleigh, and is called lawless, because held 
at an unlawful hour; or quia dicta sine lege. The tide 
of it is in rhhne, and in the court roll runs thus: — 



"Kingshill, in ) ^c 
Rochford. I^^- 



"Curia de domino Rege, 
Dicta sine lege, 
Tenta est ibidem 
Per ejusdem consuetudinem, 
Ante ortum solis 
Luceat nisi polus, 
Senescallus solus, 
Nil scribit nisi colis, 
Toties voluerit 
Gallus ut cantaverit. 
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Per cujus soli sonitus 
Curia est summonita: 
Clamat clam pro rege 
In curia sine lege 
Et nisi cito venerint 
Citius poenituerint. 
Et nisLclam accedant 
Curia non attendat, 
Qui venerit cum lumine 
Errat in regimine, 
Et dum simt sine lumine, 
Capti sunt in crimine, 
Curia sine cura 
Jurati de injuria. 
"Tenta ibidem die Mercurii (ante diem), proximi, 
post Festum Santi Michaelis, anno Regni Regis, etc" 

The custom of the manors of East and West 
Enborne, in the county of Berks, is, that if a copyhold 
tenant die, the widow shall have her free bench in all 
his copyhold lands, whilst she is sole and chaste; but 
if she commit incontinency, she forfeits her widow's 
estate; yet after this, if she will come into the next 
court held for the manor, riding backward on a black 
ram, with his tail in her hand, and say the words fol- 
lowing, the steward is boimd by the custom to re-admit 
her to her free bench. 

"Here I am, riding upon a black ram, 
Like a whore as I am; 
And for my crincum crancum 
Have lost my bincum bancum; 
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And for my taiPs game, 
Am brought to this worldly shame ; 
Therefore, good Mr. Steward, let me have my lands 
again." 

The like custom is in the manor of Tor, county of 
Devon. (Blount 144.) 

Sir Edward Coke's reports have actually been done 
into verse by an anonymous author. The name, and 
the principal point of every case, are contained in two 
lines. The following will serve for examples: — 

^^Aycher, if he for lif€ enfeoff in fee. 
It bars remainders in contingency." (i Rep. 66,) 

*^Snag, if a person says he kilPd my wife, 
No action lies, if she be yet alive." 

(4 Rep. 16.) 

" Foster, justice of peace may warrant send. 
To bring before him such as do offend." 

(5 Rep. 69.) 

The following wills have been proved in the Prerog* 
atjve Court of Canterbury: — 

"The fifth day of May, 
Being airy and gay. 
And to hyp not inclined, 
But of vigorous mind. 
And my body in health, 
I'll dispose of my wealth, 
And all I'm to leave 
On this side the grave, 
7 
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To some one or other, 

And, I think to my brother; 

Because I foresaw 

That my breth'ren in law, 

If I did not take care, 

Would come in for their share, 

Which I no wise intended, 
^ ^»ill their manners are mended, 
- • And of that, God knows, there's no sign, 
■^ I do therefore enjoin, 

And do strictly command. 

Of which witness my hand. 

That nought I have got 

Be brought into hotch-pot; 

But I give and devise, ' 

As much as in me lies, 
• To the son of my mother, 

My own dear brother,'^ 

To have and to hold, 

All my silver and gold, 

As th' affectionate pledges 

Of his brother John Hedges." 



"What I am going to bequeath, 
When this frail pai:t submits to death — 
But still I hope the spark divine. 
With its congenial stars shall shine — 
My good executors, fulfil; 
And pay ye fairly my last will. 
With first and second codicil. 
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And first I give to dear Lord Hinton, 

At Twyford school now, not at Winton, 

One hundred guineas, and a ring, 

Or some such memorandum thing; 

And tolly much I should have blundered, 

Had I not given another hundred 

To dear Earl Paulett's second son, 

Who dearly loves a little fun : 

Unto my nephew, Stephen Langdon, 

Of whom none says he e'er has wrong done, 

The civil law he loves to hash, 

I give two hundred pounds in cash : 

One hundred pounds to my niece Tudor 

(With leering eyes one Clark did view her), ' 

And to her children, just amongst 'em, 

A hundred more, and not to wrong 'em 

In equal shares I freely give it, 

Not doubting but they will receive it • 

To Betsy Mudford and Mary Lee, 

If they with Mrs. Mudford be. 

Because they round the year did dwell 

In Davies Street, and serv'd full well; 

Tho first, ten pounds, the other, twenty; 

And, girls, I hope that will content ye. 

In seventeen hundred and sixty-nine, 

This with my hand I write and sign, 

The sixteenth day of fair October, 

In merry mood, but sound and sober. 

Past my three-score and fifteenth year, 

With spirits gay and conscience clear; 

Joyous and frolicksome tho' old, . .-• 
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And like this day, serene, but cold; 

To foes well wishing, and to friends most kind; 
^ In perfect charity with all mankind. 
For what remains, I must desire, 
To use the words of Matthew Prior: 

Let this, my will, be well obeyed. 

And farewell all, I'm not afraid; 

For what avails a struggling sigh, 

When soon or later, all must die? 

"M. Darley." 

The author's last refuge will be under the celebrated 
Cowper. 

"Poetical reports of law cases are not very com- 
mon; yet it appears to me desirable that they should 
be so. Many advantages would accrue from such a 
measure. They would, in the first place, be more 
commonly deposited in the memory; just as linen, 
grocery, and other matters, when neatly packed, are 
known to occupy less room, and to lie more con- 
veniently in any trunk, chest, or box to which they 
may be committed. In the .next place, being divested 
of that infinite circumlocution, and the endless em- 
barrassment in which they are involved by it, they 
would become surprisingly intelligible in comparison 
with their present obscurity. And lastly, they would 
by that means be rendered susceptible of musical 
embellishment; and instead of being quoted in the 
country with that dull monotony, which is so weari- 
some to bystanders, and frequently lulls even the 
judges themselves to sleep, might be rehearsed in 
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recitation, which would have an admirable effect in 
keeping the attention fixed and lively, and could not 
fail to disperse that heavy atmosphere of sadness and 
gravity which hangs over the jurisprudence of our 
country. I remember, many years ago, being in- 
formed by a relation of mine who in his youth had 
applied himself to the study of the law, that one of his 
fellow students, a gentleman of sprightly parts, and 
very respectable talents of the poetical kind, did 
actually engage in the prosecution of such a design, 
for reasons, I suppose, somewhat similiar to, if not 
the same, with those I have now suggested. He 
began with Coke's Institutes; a book so rugged in its 
style that an attempt to polish it seemed an herculean 
labour, and not less arduous and difficult than it 
would be to give the smoothness of a rabbit's fur to 
the prickly back of a hedge-hog. But he succeeded 
to admiration, as you will perceive by the following 
specimen, which is all that my said relation could 
recollect of the performance: — 

* Tenant in fee • 

Simple, is he, 
And need neither quaKe nor quiver, 

Who hath his lands 

Free fi-om demands 
To him and his heirs forever."* 
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BOOK THE FIBST. 



Of Estates as They Belate to Conveyances. 



Oh! Ocham^ Britton^ Glanville^ Bracton^ Brooke^ 

SL Germyn^ Westy Hale^ Littleton ^ and Coke; 

Lilly y and Horsmariy Duane, Booths and Feame^ 

Bridgmaftf and Blackstone, Butler^ LfargravCy Heme^ 

Jlilly PresiOTiy Sugden^ Sanders^ Roe^ and Cruise^ 

Names now immortalized, assist my muse! 

Shall what is calFd a civil action, 

Which drives poor clients to distraction — , 

(Who, if they chance to get the day, 

May still have all the costs to pay/ ) 

Shall Countings at the common law, 

Compared by Bracton to a war — * 

Shall special pleading sound the lyre, 

(Touched by poetic Anstefs^ fire). 

Unjustly prais'd by Littleton^*' 

And recommended to his son; 



Digitized 



by Google 



8o Conveyancer^ s Guide. 

And we not rise on fancy's wing, 

A nobler subject try to sing, 

The Science of Conveyancing? 

A theme which merits wdl the bays. 

Because it is of acts in pais; 

A subject Coke himself supposes. 

To be at least as old as Moses, 

There was a time, Bochartus tells us. 

When all mankind were honest fellows; 

Did as they pleased, without control. 

In tents and caves liv'd cheek by jowl; 

Or under hedges, like our gypsies. 

Thought meat and drink sufficient riches; 

And led a quiet, happy life, 

Without contention, noise, or strife; 

FoUow'd dame nature's wholesome rules — 

Were neither rogues, nor thieves, nor fools. 

Had all things common, goods and chattels. 

Strangers to wars and bloody battles. 

Conversed together in one tongue. 

And knew what's right from what is wrong. 

Made marriages, by inclination. 

And us'd a broomstick on th' occasion; 

Jump'd over it, and plighted troth. 

Which serv'd for bans and parson both. 

Nor thought, when walking out of doors. 

Of any other paramours — 

Strangers to cuckoldom, and all 

The ills which gallantry befall; 

Brought up their boys, with lusty drubs. 

And work'd their girls at washing tubs; 
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Or made them waltz in purling streams, 
As Areihusa did, it seems. 
Instead of learning French and singing, 
* Their pretty hands the cloathes were ringing, 
Or otherwise emplo/d in drudging, 
To which they never felt a grudging. 
Unlike our modem misses, who 
Can neither roast, nor boil, nor brew; 
Who think it ungenteel, and shocking, 
To milk a cow or darn a stocking: 
Though still they all will married be, 
(Their everlasting destiny), 
They are too proud, and will not truckle. 
Their progeny at all to suckle; 
But make their husbands draw their purses, 
And like the cuckows, hire nurses. 
But when ambition, pride, and poVr 
Set up the famous Babel towV, 
(For the profession, happy hour!) 
In Fhaleg's time; then noise and strife 
Destroyed that simple mode of life; 
The language which before all us'd. 
Became a gibberish quite confus'd; 
And as they jabber'd, swore, and storm'd, 
Each on his back the other turned. 
W)\3X/aphefs grandson took for tillage. 
Old Nimrod claimed by right of pillage; 
And war was wag^d, till fear and dread. 
Brought in a government instead. 
States, property, and laws succeeded, 
(Had men been honest little needed), 
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From whence we date all worldly titles, 

To manors, houses, lands, and pightles; 

Derive all sciences, and arts, 

Divided into various parts; 

By which we measure earth and sky, 

And even into nature pry;* 

Yet still for all, we have a will. 

That's ever prone, to do what's ill; • 

And ne'er shall find the summum bonum^ * 

Until we get to duke domum. 

As rivers flow from little fountains; 

And mole-hills are a sort of mountains; 

So laws proceeded by degrees, 

As acorns grow to timber trees. 

From whom our laws did first arise, 

Has been a question with the wise; 

If from MolmuHus ' or ap Hoel^ 

Spelman and Bodin best can tell; 

Some think a tinker brought them in, 

Who came from Greece to purchase tin;*' 

Others declare it was not so. 

And gave the lie direct to Strabo; 

Some say 'tis clearly understood. 

They first were found out in a wood; 

That "Quirk" and "Quercus" mean the same. 

And do their origin proclaim: 

In this, however, all agree, 

That when the Huns of Scythia, 

A swarm of swarthy, filthy wretches, 

True sans culottes^ bereft of breeches, 

O'erran all lands with fire and sword, 

They were repelPd with one accord; 
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Soldiers got lands instead of pay, 

To hold by suit and fealty; 

And either policy or fear 

Made Norman William bring feuds here; 

And they became the origin, 

Of Wardshipy Livery ^ Primer seisin^ 

Together with the Royal aids. 

For making wives of tenants maids; 

Knight'Servicey HomagCy^ Escuagey 

And forfeitures of Marriage: 

Oppressive tenures, now in lieu 

Of which, we have but only two. 

The Common Socage and the Free; 

Save Copyholds and Serjeantryy 

And customs, such as Marcheia^^ 

A right commuted for, they say. 

Thus much for tenures; now let's see 

What number of estates there be. 

The first, and best estate of all, 

Is that which we fee simple call — 

'Tis absolute and general. 

When limited unto, and to 

The Use, for instance, Richard Roe, 

If is Heirs and Assigns forevery 

Without incumbrance whatsoever;" 

There is another ^^ calFd bascy 

Which very seldom shews its face: 

*Tis when the limitation 's to 

The use <2/"the said Richard Roe, 

His heirs and assigns, until 

A river's dry, which turns a mill; 
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Perhaps a drought in summer, may 
The miller's avocations stay — 
Drink up the stream; in such a case 
Poor Roe's estate is made to cease. 
But if the limitation's made 
So long as cheating 's us'd in trade, " 
Or vice prevails : 'tis like the other, 
And may endure then forever. 
Fee tail estates will follow now. 
Of which there are but only two; 
The special and the general^ 
Restrain'd to heifs lineal^ 
Excluding the collateral. 
The last is when the gift is to 
A man, for instance, Richard Roe, 
And the heirs of his body—htxQ 
It very plainly does appear, 
That if he marries Lucy Stiles, 
Then Jenny Guy, next Fanny Miles, 
And he hath issue by them all. 
Each in successive order shall 
Take the ^stoXe per formam doni^ 
Without denial made by any. 
And each will have it by descent. 
Until the fail is fully spent; 
Unless, by means you'll after see. 
The tail is barr'd and made a fee. 
In special tail the gift is to. 
For instance, the said Richard Roe, 
And t/ie heirs of his body by 
His present wife, late Jenny Guy; 
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Here, other issue wont avail — 
None else at all can have the taiL 
But if, alas ! they can't get any, 
Tho' Dick himself should have a many, 
By various other venters; all 
The generation ever shall 
Excluded be, and then the tail, 
For lack of issue, needs must fail 
But if the limitation *s to 
The use of the said Richard Roe 
For life, remainder to his son, 
(He, Roe, already having one) 
And the heirs of his body: — he 
A purchaser will clearly be, 
And may, when he is twenty-one, 
(If not before, his race is run) ; 
By means of a recovery, 
Cut off the tail, and get the fee ; 
No acts of Roe can well prevail. 
To bar the son of such his tail. 
Tho' if the limitation 's to 
The use ^the said Richard Roe 
For life, tail in remainder to 
An unborn son of the said Roe ; 
He (Roe) has fully then the powV, 
And may destroy it the next hour: 
Contrary to the settlement. 
And what the parties clearly meant. 
For remedy of such abuse. 
The fam'd invention came in use; " 
A limitation made unto 
8 
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Trustees in fee, for life of Roe; 
Who clearly may an entry make, 
And of the land possession take, 
If any act by Roe is done, 
To bar remainder to his son; 
Which must be in contingency. 
Until such son shall be in esse. 
The next 2crt freeholds^ and which may, 
To-morrow cease, tho' made to-day, 
The lowest call'd per autre vie. 
On life or lives they all depend. 
Sooner or later sure to end; 
Like lighted candles, soon consume, 
Give place to others in their room." 
Some are by deed expressly made — 
The law to others gives its aid: 
They can't commence infuturo^ 
For this plain reason you must know. 
Because they're made by livery ^^ 
(Which takes effect immediately) 
Or other means which give the seisin. 
Of which you'll after see the reason. 
If an estate is given to 
The use of the said Richard Roe 
For life, it shall so long endure. 
Unless he makes a forfeiture, 
Or dies a curious sort of death. 
By other means than loss of breath; 
A death, which lawyers civil call," 
Dislik'd by undertakers all 
Because it wants no funeral. 



Digitized 



by Google 



Conveyance9^ s Guide. 87 



And some estates for life, depend 

On certain acts, which may them end: 

If an estate is giv'n to, 

The use of the said Richard Roe, 

Until he shall or may obtain, 

A benefice or other Gain; 

So soon as Roe is at his ease 

His life estate is made to cease. 

A Freehold by the curtesy^ 

Is where a woman seis'd in fee, 

Or tail, and hath a Husband — he, 

If issue bom alive, shall be 

Tenant for life (the wife first dying). 

If the child is bom a-crying,** 

But if 'tis still-bom, why then he 

Is not allowed his curtesy; 

For 'tis a loss to all the nation, 

To be deprived of generation. 

If husband die, who's seis'd in fee^ 

Or taiiy the wife shall Dowress be; 

And have delivered to her hands, 

A third of all his Houses — lands — 

To hold for life; provided she 

Is nine years old, as well as free 

From any charge of advowtry. 

For if she's wanton been, shame on her, 

And sacrific'd her husband's honor, 

As did the wife of John Comoys^ 

Her right of Dower it destroys; 

Although her husband, when alive, 

Had girls in keeping, four or five. 
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The next estates are chattels real — 
Mere contracts under hand and seal; 
For if lessor grants to lessee, 
A lease commencing presently, 
Or from a day perhaps to come, 
To last, may be, till day of doom, 
Or for ten thousand years, it will 
Remain a chattel real, still. 
The last estates, and least of all, 
Mere Tenancies at will we call; 
They cannot be at all convey'd 
By matter of record, or deed. 
Now having sorted Fees from Tails^ 
As cobblers do their brads and nails; 
Classed the estates pur autre vie^ 
For life^ in dower^ by curtesy; 
Distinguished Freeholds from the Terms^ 
As saplings are from younger germs, 
And shewn estates at will^ we shall 
Proceed to those conditional, 
A Tertn^ a Freehold^ and a Fee^ 
May to conditions subject be; 
And being so, may all depend 
Upon events which may them end; 
Thus, if a man who's seis'd in/ee^ 
For lifcy OTyearSf turn Felon, he 
By such a breach shall forfeit all: 
The estates are held conditional. 
If ever he proved thief, that he 
A tenant should no longer be. 
If tenant for /^, or years, there be 
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On Feoffment made, by him in^^r^, 
It is a Forfeiture of all; 
He held by Grant conditional. 
Conditions in a Grant or Deed^ 
Are subsequent or do precede :^^ 
If an estate is given to 
The Use of the said Richard Roe, 
Upon his marriage with Miss Doe; 
The parson must it solemnize, 
Before the Use can even rise. 
But if a Grant is made in fee, 
Which to Conditions subject be, 
On breach whereof, 'tis reasonable, 
Th' estate should be defeasible; 
On Grantor's entry^ as 'twas meant, 
Conditions then are subsequent; 
And to this class you may refer all, 
Base fees^ and fees conditional. 
Estates are either m possession^ 
Or in remainder, or reversion; 
Those in remainder, owe their being 
To the estate that's intervening; 
For things supported needs must fall, 
When no support they have at all; 
And such ^^taity particular we call; 
On it remainders are all rested, 
As well contingent as those vested.^ 
If a man who's seis'd in fee, 
Doth make a Grant for years to B., 
Fee in remainder over; — here 
It very clearly does appear. 
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If Term and Remaiftder added be, 
They make up one estate in fee. 
So if a man who's seis'd infee^ 
Doth make a Grant of lands to B. 
For twenty 7^^r5, and then to C. 
And D, for life^ successively, 
With ultimate remainder over. 
To A. and to his heirs for ever; 
If Term and Remainders added be, 
They make up one Estate in fee. 
Estates of Freehold can't, you know, 
Commence at all in futuro^ 
Because they're made by Livery^ 
(Which takes effect immediately); 
Or by those Deeds which operate, 
To give the grantee the estate. 
Thus much premis'd, you'll now attend. 
And learn the rules to comprehend, 
On what Remainders dp depend. 
The ^r^/ estate must clearly be, 
A small estate, and not a fee; 
For if you give the whole to Doe, 
What can remain to give to Roe? 
As all the parts will certainly 
Make up the whole estate infee^ 
And one's dependent on the other. 
They must be limited together; 
The self same Deed give all creation^ 
By reason of their, near relation; 
And as xk^^ first Estate's, a prop. 
To hold those in remainder up, 
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They must (as you will plainly see) 
Be either vested in the grantee^ 
During its. continuation, 
Or th' instant of its tennination; 
Thus, if a man who 's seis'd in fee^ 
Doth make a grant of lands to B., 
For twenty years ; remainder over, 
To A, and to his heirs forever : 
The t.^\^\.Q for years does instantly 
Vest in possession in said B., 
To whom is made the livery; 
And A.'s estate does presently 
Commence, altho' we clearly see 
It cannot be enjoyed, until 
B/s temi is ended, when it will. 
The estate particular^ and all 
Remainders^ must and ever shall 
Be taken from the same estate, 
To which they one and all relate; 
For if the first estate created, 
Is void, or after is defeated, 
All remainders needs must fall, 
When no support they have at alL 
If an estate for life *s conve/d 
An unborn son of Richard Roe; 
Or an estate y2?r life *s made to 
Upon condition in a deed. 
And breach is made, the grantor may 
Make a re-entry the next day, 
And void the estate: — in either case, 
All remainders over cease. 
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If a man who's seis'd infeCy 
Grants the estate y^r life to B., 
Tail in remainder to said Roe, 
To him shall such remainder go : 
'Tis vested in him, as you see. 
During such life estate of B. 
Joint grant to two, for both their lives, 
With^^ to either which survives; 
Tho' remainder is in neither, 
Yet, upon the death of either. 
It instantly shall vest^ and he 
Who is survivor, have thefee,^ 
But if a man who's seis'd in fee^ 
Doth make a grant of land to R, 
For life tally in remainder to. 
The first-bom son of Richard Roe, 
And it does happen so, that B. 
Dies, ere such son shall be in esse; 
Then clearly, the remainder's void. 
For want of vesting^ and destroyed. 
So strict the rule was formerly, 
That if a grant was made to B. 
For life remainder to his son 
In tail — B.'s death not leaving one, 
Destroyed remainder io the son: 
Because ih^ first estate, you see, 
Ceas'd before he came in esse. 
But long since, by the parliament. 
Such cruel hardship to prevent, 
Twas made a law for time to come, 
A child shall take, tho' in the womb. 
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If a man, who's seised in fee^ 

Make an estate ^r life to B., 

Limiting remainder over, 

To the heirs of A, forever ; 

If A. survive the 'foresaid B., 

Remainder's void; for clearly he 

Can have no heir until he dies, 

Nemo est hoeres viventis^* 

But if A. happens first to die, 

Remainder instantaneously 

Will in his heir vest, and he 

Will have the land on death of B.; 

For the remainder in such case, 

Altho' contingent^ shall take place: 

That A. may die before said B., 

Is not improbable, you see; 

It \& potentia propinqua^ 

As all the learned jurists say. 

But limiting remainder over. 

To the heirs of A, forever^ 

A. then being not in esse 

Is void; fpr here we clearly see. 

Two things are in contingency; 

And being both improbable, 

They're not allowed in law at aU. 

So limiting remainder^ to . 

An unborn son of Doe or Roe,** 

Is good, as we before have seen; 

But if it be to Dick^ or Ben^ 

(He having no son of such name) 

The limitation is in vain. 
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And bad; — for the contingency, 
That such a son could come in esse, 
And have a name particular, 
Whilst he is in ventre sa mere, 
Is too remote: — nor will the law 
Allow of a remainder for 
A bastard ere that it is bom — 
A race, alas ! it views with scorn. 
And thus may a remainder be 
Contingent, for uncertainty. 
As it regards the person to 
Whom it is designed to go. 
Remainder, too, may also be 
Contingent, for uncertainty, 
As it regards the event upon 
Which depends the limitation: 
If lancf is given ^r life, to Doe 
(And if in case it happens so 
He is survived by Richard Roe), 
Remainder to said Roe in fee; 
Remainder 's in contingency; 
And gone forever, if said Roe 
Should chance to die before said Doe; 
But otherwise, it vests in Roe. 
And you must ever keep in mind. 
Such chance estates of either kind, 
If to ^freehold they extend. 
They on 2^ freehold must depend. 
They can't, as clearly it appears, 
Depend upon a term: of years. 
If land is gw^n for years, to Doe, 
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With fee in the remainder to 

The heirs general of said Roe, 

Remainder's void: but if to Doe, 

For tife^ with such remainder-io 

The heirs general of, said Roe; 

'Tis good, because that he said Roe, 

May chance to die before said Doe. 

For 'tis a rule, that's general, 

Laid down by Coke, Fearne^ Blackst&ne^ all. 

Remainder in contingency, 

(One of a freehold or a fee) 

Must have a vested freehold, on 

Which it shall hang or rest upon: 

And such freehold, in will, or deed. 

Remainder ever must precede. 

It being of necessity, 

The grantor at the time jthat he 

Gives the remainder a creation. 

Must pass difreeJwld oij th' occasion; - 

But a remainder, thus created, 

Is liable to be defeated; 

For if the frst estate shall end, 

On which remainder (foes depend; 

Leaving no right to entry make,'* 

And of the land possession take, 

Before that the contingency 

Take place," or person is in esse. 

Then the remainder is destroy'd; 

Its want of vesting, makes it void. 

If Tenancy for life, there be, ' 

i?^//?^/W^/- '^ in contingency; '^"- 
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Such tenant may by various means, 

As well as by his death, it seems, 

Destroy his life estate^ whereon 

Such remainders rest upon; 

And loshig their support, they fall, 

Never again to rise at all. 

Thus if a limitation's to 

The use of the said Richard Roe 

For life, with a remainder to 

An unborn son of the said Roe; 

And Roe surrenders, ere his son 

Shall be in esse, or be bom; 

Remainder is forever gone. 

For remedy of such abuse, 

The fam'd invention came in use, 

A limitation made unto 

Trustees in fee, for life of Roe^ 

Who clearly may an entry make, 

And of the land possession take. 

If any act by Roe is done, 

To bar remainder to his son. 

However, in devises by 

Last will, and when (most likely) 

The party's inops consilii, 

Remainders may, and often are 

Made otherwise, as will appear; 

For though the rules above are good. 

They're very rarely understood. 

If an estate by will, or deed. 

To two or more, is limited. 

In undivided shares, in tail^ 
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And if the issue chance to fail 
In one or more, the others shall 
Take all such shares original^ 
As well as those, which may ot do. 
On subsequent events, cucrue. 
Here, cross-remainders do appear; 
And each shall be the other's heir; 
And the reversioner^ or he 
Who is remainder man, in fee 
Is not let in to take, until 
They're all determined — when he will 
All such remainders^ as we read. 
Must be expressed, if in a de€d\ 
But in a will^ 'tis understood, 
By implication, they are good. 
The usual language which is us'd 
To make them, is so much confus'd, 
It seems to be the better way, 
And quite sufficient, if you say 
(Avoiding all prolixity) 
That such remainders there shall be:* 
For terms which are call'd technical 
Are seldom understood at alL 
Devises call'd executory^ 
Operate not in prcesenti^ 
But infuturo — therefore no 
Estate at all can vest, or go 
Immediately to devisee. 
But at some future time, you see. 
They want not an estate or prop, 
To go before to hold them up, 
9 
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By them 2ifee, or less estate, 

After 2ifee, you may create; 

And a chattel interest limit, 

After a life estate is in it 

The first case happens, when we see 

A man devises not the^^. 

Immediately to the devisee; 

But at some future time, and he, 

Then gives it on contingency: 

Meanwhile it clearly does appear, 

It must descend unto his heir: 

As 2L,deinse of land unto, 

A daughter of the aforesaid Roe, 

Her heirs and assigns, when she 

To some man shall married be; 

Here's a remainder, as it were, 

Without estate particular; 

K freehold -^ihich commences so, 

It needs must be infuturo. 

The next case happens, when we see 

A man devises all the fee, 

But limits remainder on such fee, 

Commencing in contingency: 

As a devise of lands, unto 

A son of either Roe, or Doe, 

If is heirs and assigns: but if he 

Shall die in his minority, 

Then the same lands to go to B. ; 

And also he to take in fee. 

K freehold by devise, we see, 

Can pass without a Livery^ 
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And may commence in future; 

And since that it commences so, 

(Which in a deed it cannot do), 

It wants not an estate or prop. 

To go before to hold it up. 

Such deznses executory^ 

Depending in contingency, 

Are clogs or fetters, which the makers* 

Put on the land or on its takers. 

And can't be barr'd; not even by 

A fine or a recovery. 

But as you cannot, even by 

A common law conveyance^ tie 

Up land from alienation, 

By any kind of limitation 

Beyond a life or lives in esse. 

And whilst a son then bom shall be*' 

Impeded by his infancy. 

So in a 7£'/7/, the rule applies, 

Restraining perpetuities: 

For a devise of land unto. 

An unborn son of Roe or Doe, 

At tiventy-one, is good we see; 

But if it be at tiventy-three^'^ 

It is di perpetuity. 

And too remote; and therefore void; 

The gift is utterly destroyed. 

The parties may create, we see, 

Estates thus in expectancy; 

But there's another species, 

The law itself creates, which is 
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By its own mode of operation, 

An estate in the rei^ersion :^ 

Suppose a gift by Thomas Stiles^ 

In tail^ is made to Richard Miles: 

Here, we very plainly see, 

That the reversion ofthe/ee, 

(Without special reservation, 

Or any kind of limitation), 

Is vested in th' aforesaid S/iles, 

Whilst the tail, is in said Miles. 

On grant for life^ or years, at will, 

Reversion 's in the lessor still; 

For the fee of all the lands, 

Must abide in some one's hands; 

Jn nubibus it cannot be. 

Nor in terra, nor in mare. 

Nor in custodia legis — 

But in the grantor's hands it is; 

For what he did not pass away, 

Remains to grant another day. 

Remainder can't be limited. 

Except by a devise or deed; 

Rei^ersion can't created be. 

By deed or writing, as you see; 

But both of them are equally 

Estates which are in prcesenti. 

And may, when vested, be convey'd. 

By matter of record or deed : 

They take effect in fnturo. 

In those to whom they're granted to. 

In cases oi descent in fee. 
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Remainders very frequently 

Differ from rei^ersions; so, 

They shall to difFrent heirs go: 

For if Doe, (seised ex parte 

Fatema^ of estate in fee^ 

Do make a lease for life to Roe^ 

Remainder to himself said Doe, 

And to his heirs^ — properly, 

Tis the reversion of the fee; 

To which both rent and fealty, 

Clearly, as incidents, shall be; 

And Do^s heirs ex patema shall, 

(And not his heirs general) 

Take by descent; — but had a stranger 

Limited the same remainder; 

Why then his heirs general^ shall 

Exclude paternal heirs all; 

But Doe's the old estate we see. 

He had in him originally; 

And as it there continued, so 

To heirs paternal^ it shall go. 

So likewise (sei^d in fee) if Doe 

Doth grant a lease for life^ to Roe, 

Reserving rent — reversion to 

B. and his heirs ; remainder shall 

Descend to his heirs general^ 

And not as a re-ver-si-on 

The rent is incident upon: 

But Doe himself shall have the rent. 

Until Roe's life estate is spent 

But some estates that are created 
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May also be annihilated: 
•For if a great and less estate, 
(Without one intermediate) 
In the same person coincide, 
It is a kind of fratricide; 
The greater sinks or drowns the other," 
Never more to rise forever. 
Suppose a lease for years^ to Doe, 
To whom the fee descends from Roe; 
Or of him purchased is, we see, 
The term is merged in the fee. 
But if one hath of right, the fee^ 
(Which happens very frequently) 
And the term en auter droit: 
Such act, will not the term destroy: 
The term will not be mer^d at all; 
The right is not identical. 
Suppose a lease for years ^ to Doe, 
Reversion of the fee in Roe, 
And Roe's executor to Doe; 
Roe has the term; but still we see . 
It is not merged in the fee; 
For that would be a devastavit; 
Doe's creditors shall therefore have it 
So, if, reversioner in fee, 
Marries the tenant, a lessee; 
No merger shall take place at all — 
The right is not identical: 
In his own right, he hath thefee^ 
The lease, in right of the lessee. 
The rule, however, needs must fail, 
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To all estates which are in tail; 
For such estates can never be 
Merg^dy or extinguished in the fee; 
Altho' by chance they meet together, 
The one shan't swallow up the other. 
But tail estates may docked be 
'^^fine^ or a recm^ery: 
Cut off entirely, it appears, 
Like horses' tails, or asses' ears; 
Altho' such conduct to prevent 
There is an act of parliament" 
Now, of estates in setf'ralty. 
As well as m joint-tenancy y 
Common and co-parcenary; 
For estates of any quantity, 
And whether in expectancy^ 
Or in possession^ all may be 
Held four different ways, we see. 
He that holds in sev' rally ^ 
Holds free and independently, 
In his own right exclusively: 
But always the remaining three 
Are holden in plurality. 
K grant of lands is made to B. 
And C, to hold to them infee^ 
Tally lifcy or yearSy or less estate; 
Joint-tenancy you here create; 
Always and ever it arises. 
By grant ox purchase of the parties: 
For by the mere act of the law 
Joint-tenancy you never saw. 
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Joint-tenants have an unity 

Of interest^ title^ time^ we see; 

The same possession all have got. 

No one has what the other 's not. 

There cannot be diversity: 

One can't have tail^ the other ^^.* 

The same estate they both must be. 

If land is limited to Doe, 

And also limited to Roe, 

For both their lives; if one doth die^ 

The other may rejoice — not cry — 

Upsprings Xh^jus accrescendi. 

If land be limited to Doe, 

And also limited to Roe, 

And both their heirs, they both shall be 

Joint-tenants of, and have the fee; 

And yet, upon the death of either. 

The whole shall vest in the survivor: 

For ^''both their heirs" means that one 

Shall have the fee to hira alone.** 

If land be limited unto 

As well to Doe, as also Roe, 

For both their lives, ^ixhfee to Doe; 

Joint-tenants, then, are Doe and Roe^ 

And for their lives; as here you see. 

With the remainder of the fee. 

To Doe himself in sezfValty, 

If land be limited to Doe, 

And Roe, with the remainder to 

The heirs in tail of the said Doe; 

A joint estate hath Doe and Roe 
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For life, and Doe a several 
Remainder to himself, in tail. 
If present estate be given to 
Said Doe, as well as to said Roe; 
Or fee in the remainder to 
As well to Doe, as to said Roe, 
After estate particular; 
Both Doe and '^oq joint-tenants are, 
But if remainder 's giv'n to 
The heirs of Doe, as well as Roe, 
After a lease for life, in esse. 
And Doe dies, living the lessee, 
Then, as to one moiety, — 
'Tis vested in the heirs of Doe : 
And, if by chance, it happens so, 
That death shall also call said Roe, 
The other moiety shall go 
Unto the heirs of said Roe; 
For being no joint-tenancy. 
Tenants in common they will be, 
And that, for want of unity 
In time of vesting, as you see. 
However, on 2i feoffment made 
To a man's use^ and such a maid, 
As should become his lawful wife, 
For his and her own nafral life; 
Both had, it seems, a joint estate, 
The marriage being consummate; 
Because the use of wife's estate 
Unto the marriage did relate, 
Till then laid dormant, in abeyance. 
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As fast asleep as in a trance; 

And, waking then, had a relation 

Back to the time of its creation: 

But still there was no unity 

In time of vesting, as you see. 

As ever \n joint-tenancy 

Possession is in unity; 

The seisin not exclusive is, 

But "/^r mie et per touf^ it is: 

And, being so, 'tis clear each may 

Release (by way of mitfr le droit\ 

Unto the other, yet they can't 

Make to each other any grants 

Bargain and sale ox feoffment^ 

Although they may have such intent, 

Nor can they a surrender make, 

(For neither can surrender take) : 

Nor yet devise^ tho' both may sever 

The tenancy, at their own pleasure; 

And then they clearly may convey, 

The land, as other persons may. 

Sometimes theyW accrescendi 

Tis very right to take away, 

That each may then transmit his share 

Of the estate, unto his heir. 

Sometimes the jointure should remain — 

As by a case we will explain: 

If Doe and Koe joint-tenants be 

lufr life^ and they do both agree 

To make partition^ each will be 

Then seis'd of one moiety: 
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And upon the death of either, 
May enter, the rei^ersioner ; 
But had the jointure still remained 
Survivor would the whole have gained, 
And till his death, ra^ersioner 
Would have been a trespasser. 
So much for joint estates; now we 
Proceed to those in parc'nary. 
If an estate in tail, or fee, 
Descends, and the next heirs be 
Two, or more persons, all shall take; 
For parceners but one heir make. 
Parceners have an unity 
Of interest and title, all agree : 
The same possession is in all, 
But time is not material; 
For that is quite unnecessary 
To an estate va parcenary ; 
Now note well the diversity 
Between estates m. parcenary 
And those held va joint tenancy: 
The first claim always by descent^ 
For want of will or testament^ 
But by the mere act of the law 
Joint tenancy you never saw. 
Joint tenants are all purchasers ; 
Just the reverse are parceners : 
And therefore, if the Misses Doe 
(Two sisters) purchase lands of Roe, 
To hold to them, and to their heirs, 
They clearly are noX. parceners. 
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But joinf tenants; and hence we see, 

No lands but for estate in fee 

Can be held in pardnary; 

Whereas, estates in tail, orfee^ 

As well as life, or years may be 

All holden va joint tenancy. 

But as to time, no unity 

To an estate in parcenary 

At all is wanted; for if you 

Have Jane and Mary, daughters two, 

And land descends to them, as heirs, 

They take it as coparceners. 

On death of one, 'tis very clear, 

Surviving daughter and her heir. 

Or if both dead, then both their heirs, 

Shall take the land as parceners. 

And tho' they have an unity, 

They have not an entirety 

Of interest; there cannot be 

Between themyW accrescendi. 

On severance, it does appear 

Or if one aliens her share, 

No \oTi%^x parceners they are. 

Tenants in common occupy 

All the lands promiscuously; 

Their titles are distinct and several, 

Tho' one possession is in alL 

If tenants tufo, in common be. 

One, may hold his part, infecy 

The other in tail for life or years; 

Yet no joint interest appears. 
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One, by descent may hold as heir^ 

The other as a purchaser,^ 

One, as a purcJiaser from Doe, 

T'other as purchaser from Roe; 

And therefore there's no unity 

Of title, as you clearly see; 

Nor yet in time of vesting: one, may 

Have had his lands but yesterday, 

The other (for it may be so), 

Have had his fifty years ago. 

A tenancy in common^ may 

Created be three ways, they say ; 

By limitation in a deed. 

And by the means you'll after read. 

If one, where \yfo joint tenants be, 

(Both having an estate in fee) 

Aliens for life of alienee, 

Tenants in common then will be 

The other, and the alienee; 

Their titles being several. 

The one by grant original. 

The other by the limitation, 

In the new alienation. 

And several their interests be — 

The former, still will hold in fee; 

But for his life^ the alienee. 

If two, joint tenants be, in fee; 

One gives to A., and one to B., 

And both in tail; then both donees 

Hold by distinct conveyances. 

If one, \f\iQXQ parceners two there be, 
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Aliens to alienee/ 

Remaining /tfrr(^«^r, and he, 

Tenants in common then will be: 

One, by descent^ still holds as heir, 

The other, as z. purchaser. 

So, if a grant is made to two men, 

Or the grantees are two women, 

And the heirs of their bodies ; — here 

Joint tenants^ both \he grantees are, 

As to the life estate ; — but they 

Shall inherit severally; 

Because they cannot possibly, 

One heir engender ; as you see. 

In this, and cases similar, 

Tenants in common^ their heirs are; 

One claims as heir, perchance of Stiles, 

The other, as heir, perhaps of Miles; 

Yet neither shall be purchasers ; 

But by descent they take as heirs. 

But had the limitation ran, 

Unto a woman and a man. 

And the heirs of their bodies : — here, 

They might have had one common heir. 

Dissolving 2i joint tenancy ^ 

Or of estate in pare' nary ^ 

Will make a several tenancy, 

Which tenancy, if so agreed, 

May well be made in will or deed; 

But if you limit lands unto 

Two men, for instance. Doe and Roe^ 

Joint tenancy it then must be 
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Or else a several tenancy. 

Yet still, the first a favourite is, 

Because the rent and services 

Remain entire; not split you see. 

As in a several tenancy. 

If land is giv'n to two, in fee^ 

And each to have a moiety. 

They both shall hold in seTfralty. 

If a grant is made by Doe, 

Of half his land, to Richard Roe; 

As well the grantor, as grantee, 

Tenants in common then will be; 

Because, as clearly it appears, 

Joint tenants do not take by halves. 

But a devise^ to two infee^ 

To hold bothy<?/«/ and sev* redly y 

Is clearly a joint tenancy: 

Altho' the words, like «<?, zxAyes^ 

Imply directly the reverse. 

If land is given to A. and B. 

To be divided equally ; 

In deedsy it has been held to be 

A joint estate, in A. and B. ; 

But yet in wills the contrary. 

By statute law, 2i tenancy ^ 

In common^ may partitioned be, 

As well as 2i Joint tenancy. 

And now we sing of rights and titles^ 

To manors, houses, lands, and pightles; 

Shew, how a title is created. 

As well as how it is defeated; 
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Make possibilities and pcnvers^ 
Adorn Arcadians sacred bowers ; 
And mortgages^ and tnistSy and useSy 
A subject fitting for the muses; — 
Who, when they are to mirth inclined, 
For once, perhaps, may have a mind. 
To leave their native fav'rite mountain, 
And sport awhile in Temple fountain; 
Or view the gardens of Gray's Inn, 
Immortal Bacon studied in ; 
Or call on me, for want of chambers, 
In famous Fetter Lane's meanders; 
And see me roasting on a string, 
A dish that's fitted for a king — 
A breast of mutton! whilst I'm writing, 
And lend a hand to the inditing; 
Then afterwards fly home anon. 
And be again at Helicon, 
A title is the means whereby 
The owner hath just property 
In lands, and tenements; — its stages 
We'll now set out in deathless pages: 
The lowest title^ is by reason 
Of bare possession^ or of seisin^ 
Without a right, pretence, or reason. 
'Tis what they call a disseisin^ 
By means of which a man gets in, 
And by surprise, or force doth rout. 
And keep the real owner out; 
And being in, does the aggressor 
Gain legal title, as possessor: 
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Y ox prima facie^ 'tis allowed, 
That such a legal title's good; 
And length of time ('tis reasonable) 
Shall make it indefeasible, 
Unless the rightful owner, by 
An action^ seeks hb remedy; 
And that within the period 
Such right of cution is allowed. 
If actual possession is in Doe, 
And right to the estate in Roe, 
Roe may make entry on disseisor^ 
In twenty years, if he thinks proper: 
And an apparent right to land, 
Oppos'd to actual^ cannot stand; 
Altho', as all the lawyers hold. 
The entry is clearly tolFd. 
Thus, if it chance to happen so, 
That the disseisor^ the said Doe, 
Dies, sei^d of what belongs to Roe: 
Doe's heir is in by lawful means — 
Roe cannot entry make it seems; 
But by a sort of circuit route, 
He still may get the rascal out; 
Which, if omitted, he in spite 
Of Roe, may chance to oust him quite; 
In consequence of his own laches, 
Reduc'd to "jus proprietatis^ 
And if Roe sleeps for thirty years. 
Such act dispels the heir's fears: 
Roe's right 's transform'd to Jus merum^ 
And so may last till day of doom. 
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For if a writ of right is brought, 

In three score years (the time it ought), 

Perhaps it is not worth a groat. 

As jRuggle said of special pleading^ 

It is a ticklish proceeding; 

The last mistake or slip being found, 

The cause falls headlong to the ground.** 

Yet, 'tis a maxim in the law, 

A title that's without a flaw 

(Which is a thing you never saw), 

Should have the right possessory^ 

Conjoined with right of property : 

"For true it is, that fraud nor might, 

Can't make a title without right"** 

All persons in possession^ may 

Their lands and tenements convey; 

Excepting those who are, or be, 

Under a disability. 

But as to naked rights^ they can't 

Be pass'd, by «//7/, nor any grant; 

They cannot be surrendered^ 

But only be extinguished 

By a release^ ox ftne^ to him in 

The possession of the seisin. 

But if the fine is levied to 

Another person, why then no 

Right has the conusee at all : 

Yet conusor is barr'd of all. 

But as to mere contingencies^ 

As well as possibilities^ 

They are, it seems, devisable^ 
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And also are assignable; 

Especially (for then they 're best) 

If coupled with an interest*^ 

They also may released be 

Or barred by ^Lftne, we see; 

But why so barr'd, no one can tell, 

Unless it is by es-top-peL 

And here, note a diversity: 

You can't devise a rights you see. 

But may a possibility, 

A porner^ it seems by all the books, 

Moon-like, may have quite diffrent looks; 

Sometimes appendant^ you'd suppose. 

Whereas, 'tis clearly then in gross. 

Thus an estate y^r life^ to Doe, 

Tail in remainder to said Roe, 

Fee in remainder to said Doe ; 

And Doe, has power for his wife, 

To make di jointure during life; 

And power 's appendant to the fee^ 

But to his life estate shall be 

Collateral^ or in gross, we see. 

But an estate ^r life to Doe, 

With power to lease for years, to Roe; 

The lease, which Doe shall so create, 

Operates on his life estate. 

And is appendant: but if Doe 

Give an estate for life, to Roe, 

With power to appoint the fee 

Amongst his children, do you see; 

Or make a jointure on his wife, 
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After his own estate ^r life; 

Or raise a term ofyears^ beginning 

From his own death, and ceasing sinning, 

In favour of younger children; all 

Such powers are collateral^ 

Or are in gross; for here, we see, 

The life estate of the donee 

Stands unaffected; and he dies 

Before the estates appointed rise. 

The power, which is the best of all, 

Simply collateral^ we call; 

The rest, if donee so intend, 

He may destroy, merge, or suspend ; 

But this, whatever art 's emplo/d, 

Can never be by him destroyed: 

Suppose a will is made by Doe, 

Giving authority to Roe, 

A sale of all his lands to make; 

Roe does not any interest take — 

Hisfne to heir, as cognizee, 

Ox feoffment made with livery^ 

Does not at all affect the power. 

For Roe may sell the land next hour. 

The power given to each donee 

Proceeds from his authority : 

A power, to husband and his wife, 

If either die, it won't survive. 

A power to appoint by deed — 

Instead of it a will is made: 

A power to appoint by will. 

And deed is made, — here both are ill; 
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But, if to both, such powers relate, 
The appointee will take th' estate. 
Of fraud or influence afraid. 
Some ceremonies then you add; 
Requiring persons, two or three, 
Attesting witnesses to be; 
And if such witnesses are two, 
*Tis clear that only one won't do; 
If a seal shall be required, 
Signing 's not the thing desir'd; 
If signing only, then, they say. 
The donee has no other way. 
If signing, as well as sealing too, 
A sealing only, will not do. 
An use upon an use, you know. 
The statute won't at all allow: 
If, therefore, you appoint to Doe, 
To him tlie use will clearly go, 
Altho' you limit // to Roe.** 
If Doe convey his land in fee, 
Unto a man, as mortgagee, 
Doe may redeem his property, 
Altho' condilion broken be; — ' 
And it is call'd his equity: 
Which he may pass to mortgagee^ 
And such conveyance gen'rally, 
From mortgagor to mortgagee 
Is made (for so the parties please) 
By the deeds of lease and release: 
Whereas, the lease, on such occasion, 
Has neither use nor operation, 
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Unless the mortgage has a flaw, 

And is not even worth a straw — 

A thing in practice often seen, 

Since empirics in law have been; 

Who, now, by a certificate, 

Are duly qtuUifid to cheat : 

Who never read more law than 's on 

The backside of old Littleton.*^ 

And, as a court of equity y 

Considers a mortgage^ tho' in fee^ 

To be a mere security; 

The mortgagor does frequently 

Dispose of such, his equity; 

Which may be done, if he so want, 

By any deed^ by way of grant. 

But not by way of livery: 

For seisin is in mortgagee. 

Nor by those deeds which operate 

To pass the use of the estate ; 

But still, as we before have said, 

The latter mode is us'd instead. 

But now a mortgage^ made in fee^ 

Is what you very seldom see; 

It makes a contrariety: 

When mortgagee no longer lives. 

His personal representatives 

Are then alone entitled to 

The money, which to them shall go; 

But heir at law of mortgagee^ 

(Unless the estate devised be) 

Takes it, altho' a mere trustee. 
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Such was the reason, it appears, 

Of mortgages^ for term of years; 

When mortgagee no longer lives, 

His personal representatives 

Have both the term and money too: 

With neither hath the heir to do. 

An use, or trusty of land would go. 

By 7vill, to whom 't was giv'n to; 

But a dernse of land was bad, 

When any a testator had. 

For though he might by deed convey, 

He could not 7e'i7lihe land away; — 

The power to de7'ise we draw 

From statute, not the common law,** 

From such restraint came trusts and uses^ 

The source of various abuses ; 

The means which were not tr/d in vain 

T' evade the statute of mortmain — 

Suggested by the monks of old, 

WHio always thirsted for the gold: 

For rents and profits, in those times. 

Extirpated all sorts of crimes; 

Extinguished every glimpse of evil, 

And did completely cheat the devil; 

Afforded friars merry dinners, 

For saving souls of wicked sinners. 

Who were induced to pass their lands 

To a trustees ox feoffee's hands; 

And then, t' escape all purgatory, 

Bequeath the use unto the abbey. 

For conscience' sake, the bare trustee 
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Was forc'd, by suits in chancery, 

To pay the rents and profits to 

Those they were design'd to go; — 

Men in priories and cloisters, 

Pent up ahvc, like barreFd oysters, 

And in full health, — though dead in law 

As any corpse you ever saw.^ 

Now having shewn the origin 

From which our trusts and uses spring, 

(Both being just the self same thing. 

Before the statute made it law, 

The use should the possession draw, 

Like as a magnet does the steel. 

By what 's incomprehensible!) 

We'll now proceed to shew the reason 

Of clothing uses with the seisin. 

A man, with right to any land, 

Knew not of whom to make denftmd:— 

Possession was, perhaps, in Roe; 

The right of ownerships in Doe; 

Wives were defrauded of their dott/r — 

A common practice to this hour; 

Husbands lost their curtesy; 

Lords, cndes pur fcnre fitz chivcdiir. 

To remedy such vile abuses,** 

The act was made respecting uses. 

The usCy which was a sort of bride. 

Was fast to ih^ possession tied; 

They were conjoin'd and married:*^ 

You can't have one without the other; 

Like man and wife, they go together. 
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As Sin got Death, so up trusk sprung, 

From this incestuous connection; 

Became what uses were before, 

As Hardwicke says, and nothing more;*" 

Some things, it seems, will only suit 

A statute use to execute: 

A person seised there must be, 

And he is calFd the releasee. 

Chattels real ox personal^ 

Are not within the act at all; 

None but a body natural^ 

Who reason has, is capable; 

So not a body corporate^ 

Because you can't its body take; 

Nor shall the body natural^ 

Answerer body corporal;*^ 

For that, as well as other reasons, 

Scot-free go all the corporations. 

If body corporate convey. 

It must hy feoffment be, they say, 

Or lease, with actual entry on 

1 he land, to give possession, 

And then a release thereupon : 

For as it cannot seised stand 

Of any use thafs in the land: 

A bargain and sale, altho' inrolPd, 

Wont do, as all the lawyers hold. 

An use you cannot raise or make, 

Except to those who can it take: 

And all the books in this agree, 

There needs must be a privity, 
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As well in person as estate, 

^Vhen any uses you create. 

An use upon an use^ or double, 

Certainly creates a trouble, 

If not a tedious chanc'ry suit; 

The statute won't it execute. 

Suppose a lease and release to 

A man, for instance, Richard Roe, 

His heirs and assigns^ in fee, 

Whom now we call the releasee^ 

To usesy which are thus declared. 

And by a deed that's just prepared, 

^^To tJie use of Thomas Stiles infee^; 

The statute instantaneously, 

Like flash of lightning, do you see, 

Transfers the land to Stiles in fee: 

Nothing remains in releasee. 

But if the limitation be 

To the use of the said Stiles infee^ 

To the use of Richard Miles, we see 

A double use 'twill clearly be. 

And only good in equity. 

And hence, if bargain and sale there be, 

The use must be to bargainee; 

For till inrollment of the deed, 

E'en he hims'^lf cannot be seis'd: 

The use remains in bargainor. 

Until the statute does Jt draw, 

And vests it in the bargainee. 

And him alone, exclusively, 

So any ulterior use needs must 
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Have operation as a trust 

So in a covenant to stand 

Seis'd to uses of the land, 

The use must evidently be 

Limited to covenantee. 

If some third person you shall chuse 

To take it as cestui que use. 

The only way for such intent, 

Is by 2ifine ox feoffment: 

Or, if the parties shall so please, 

It may be done by lease and release. 

Estates oi freehold (as you know) 

Cannot commence infuturo; 

But as to uses, 'tis not so, 

T\\Q freehold IS in releasee. 

Or cognizee, or iht feoffee. 

To answer make to prcBcipe: 

But uses from such seisin flow, 

And may commence infuturo. 

And rest upon contingency, 

AVithin a life or lives in esse; 

And whilst a son, then bom, shall be, 

Disabled by his infancy. 

The uses which we now are singing, 

Are calPd contingent, or else, springing: 

Which, by destroying the estate 

On which they hang, you may defeat 

An use may also shift, or go 

From Thomas Stiles to Richard Roe; 

But if the limitation be 

Upon estate which is in fee. 
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It clearly then must needs prevail 

Tho' not if it 's upon a tail. 

To prove that, this is not a joke, 

Refer to Fells and Brmvn in Croke.^ 

The real difference between 

An use and trust must now be seen. 

When both these interests you compare, 

As like as judges' wigs they are; 

A fine of each may levied be — 

Both pass by a recovery; 

And yet a lawyer clearly sees, 

Unlike they are, as chalk and cheese: 

For, if a suit is brought at law, 

A trust there is not worth a straw; 

The judge will say he cannot see 

That such a thing can ever be. 

But, if an use^ by chance appear, 

It ever is acknowledg'd there; 

And he who has it, tho' indeed 

A bare trustee^ will still succeed. 

But in a court of equity 

A mighty difference you see; 

For there the trustee ever must 

Convey the use he had in trust; 

And if he do not, why then he 

Shall to ih^ fleet committed be: 

For he who has the trusty does there 

The real owner well appear.*' 
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Of ConyeyaDces as they Relate to Estates. 



At first a grant 2in6. feoffment too 
Were made as well by an old shoe* 
As by a deed^ wrote in a hand 
Which very few can understand- 
But when men learnt to read and write, 
Lawyers soon found the way t' indite: 
Sheepskins no longer served for breeches, 
But evidences were of riches. 
Thus deeds began — and this their size, 
Which now must need excite surprise: — 
" To the heirs male of the Hopton^ lawfully begotten, 
To me and to myne, to thee and to thine, 
While the water runs, and the sun doth shine; 
For lack of heyrs, to the king again. 
I, William, King, the third year of my reign, 
Qiiy^ to the Norman Hunter, 
To me that art both leef and dear, 
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The Hoppe and Hoptoune, 

And all the bounds up and down — 

Under the earth to hell, 

Above the earth to heaven: 

From me and from myne, 

To thee and to thine. 

As good and as fair 

As ever they myne were. 

To witness that this is sooth, 

I bite the white wax with my tooth. 

Before Jugg, Marode,** and Margery, 

And my third son Henery; 

For one bow and one broad arrow, 

When I come to hunt upon Yarrow.'** 
And such a deed was just as good 
As Uncle Toby's brothers could ; 
Filling as many skins as acres. 
To shew the learning of the makers. 
Feoffment came next, willr. livery; 
Which all sound lawyers do agree, 
The king of deeds, will always be.^ 
It far excels them every one, 
As much as does the sun and moon; 
As did the power of Papal Rome, 
O'er all the kings in Christendom.^ 
At it let modem scriv'ners wonder — 
Twas something like what's written under: 
" Know all men, that I, 
John Doe of Dale, 
For a certain sum paid by 
Richard Roe, of Sale, 
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Have granted and enfeoffed, 

And do confirm to Richard Roe, 
All my lands and tenements, 

Which are in Wavenhoe : 
To hold said lands and tenements 

So that the same may go, 
Unto and to the use of 

No other than said Roe, 
His heirs and assigns for ever, 

Or otherwise in fee, 
Without any claiming or to claim, 

By, from, or under me; 
With warranty from me and mine, 
Until there is an end of time." 
Doe, iki^Jeoffor^ made some excuse, 
Sent all the people from the house ; 
ITien by the thumb-latch of the door 
(Being present witnesses, three or four), 
Bade Roe go in; and in he went, 
Upon the errand he was sent; 
He shut the door, and being in, 
His seisin from thence did begin. 
Thus everything you see was done, 
As clear and open as the sun. 
If possession had not Doe, 
None he could have given Roe. 
As salts do purify the blood, 
^o feoffments work — by doing good: 
Both have the quality of urging 
The thing they opVate on, to purging. 
T\m^ feofffftents all disseisins purge,*' 
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Destroy conditions^ potvers merge;** 
Pass th' estate to feoffee clear, 
Free from all titles whatsoe'er. 
P^ feoffments operate by reason 
Of transmutation of the seisin; 
In cases where such seisin may 
The feoffor really convey. 
In passing chattel interests^ 
The seisin in freeholder rests; 
And hence 2^ feoffment cannot be 
Made of a term of years, we see ; 
Nor can it ever operate 
To pass rej^ersioner's estate^ 
If on 2i freehold, for this reason — 
The tenant has himself t/ie seisin; 
And hence to pass it, if you want, 
It must be done by way o{ grant: 
The seisin, which is corporal, 
Tht feoffor of it must have all. 
Therefore if tvio joint tenants be, 
They can't h^ feoffor dmd feoffee; ' 
Their seisin, fer mie et per tout. 
Proves such conveyance will not do; 
For how can one enfeoff ^^ other, 
The seisin having both together? 
No lawyer yet, with all his skill. 
Hath yet found out, nor ever will, 
The way to give another, what 
Such other hath already got.*" 
But tenants in common, of their shares, 
As well as also parceners. 
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Have several freeholds; and they may, 

Each to the other so convey. 

\i feoffor must a journey take, 

Livery of the land to make, 

Power of attorney let him give 

To one, who near the land does live. 

As corporations are ideal. 

They power give by common seal, 

To pass the seisin^ as they say, 

Because they have no other way. 

The self same person cannot be, 

As -^^ feoffee as bargainee; 

Feoffment the seisin all conveys ; 

But in the bargainor it stays, 

Until the statute draws it out. 

By means which we have sung about 

When \h& feoffment operates. 

All the land ih^ feoffee takes; 

Tis out oi feoffee, as we see. 

By very act of livery; 

And being out, he cannot be 

Seis'd to the use of bargainee; 

Unless to prove you set about, 

That out means in, and in means out 

K feoffment which is good, ne'er wants 

Both warranty and cot^enants.^ 

The warranty will bind the heir. 

Provided assets shall appear; 

And sometimes even shall prevail, 

To bar remainder-men in tail; 

Rents and advowsons, tithes and pensions. 
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And other things, which Blackstone mentions - 

Things you don't see, nor eve/ will, 

Existing in the mind's eye still. 

Must by di grant conveyed be; 

Hence, the division which we see^ 

Of things in grant and livery; 

Tho' livery, it does appear, 

Was once made by a lock of hair.** 

A. gift 's a transfer voluntary — 

Consideration, not for money, 

Nor yet of blood; and at this day. 

He who his land shall so convey 

Can pass it well, provided he 

Is not indebted; if he be, 

Why then it is a nullity, 

Altho* conveyed by livery. 

Feoffments were gifts originally ; 

But now a gift is generally 

Apply'd to tail estates ; hence we 

Use the terms donor and donee. 

The latter grounds his claim upon 

A special writ, cdXVd fomiedon, 

A grant for life or years, at will. 

Grantor remains the owner still : 

'Tis the most common grant of all — 

And such a grant, a lease we calL 

'Tis seldom made the way it ought. 

And often is not worth a groat; 

Nay, worse; for in the case of fire. 

Before some leases shall expire, 

The poor lessee must pay the rent. 



Digitized 



by Google 



Conveyancer's Guide. 133 



Although he has no tenement •* 
A lease for life^ goes to the seisin, 
And being so, it stands with reason; 
As on difeoffnunt it must be 
Created by a livery; 
Unless the grantor shall so chuse, 
To do it by devise or use ; 
But if the grant is made for years, 
The seisin clearly it appears, 
Remains in the lessor; for he 
Grants but a right to the lessee; 
And perfected such right must be^ 
By entry made by the lessee: 
Altho' before, if he 's inclined. 
His interest may be assigned: 
But if a trespasser gets in. 
Lessee cannot an action bring. •• 
A lease^ by parol, for three years, 
Is good, as by the act appears;** 
All others must created be 
By deed or writing as we see. 
A lease is made to the intent, 
The lessor shall have such a rent: 
The reddendum that 's general. 
Clearly is the best of all; 
For then the rent will surely go 
To him who hath a right thereto. 
A. lease may clearly be assigned, 
Whenever the lessee has a mind ; 
Or he may grant, if so he please, 
AVhat is calFd an underlease; 
12 
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Unless the lease does stipulate, 

Such interest he shan't create. 

When property at first came in, 

Exchange of lands did first begin: 

It is a mutual grants of what 

The parties have already ^ot. 

The lands exchan/d^ in quantity 

Of interest, must equal be: 

Fee for difee^ or lease /or years^ 

Of like duration, it appears: 

But value 's not material — 

That won't affect th' exchange at alL 

It may be made of things, which lie 

As well in grant as livery; 

And yet no livery need be 

Upon exchanges made in fee. 

But still, a good exchange to make 

Both parties must possession take; 

For if both die before, 'tis void: 

By such event it is destroyed. 

And if one die, his heir then may 

Make it a nullity next day. 

But if 'tis done by way of use^ 

Then neither party can refuse: 

The use does the possession draw, 

And each hath it by act of law; 

But as to corporations^ they 

Cannot by way of use convey. 

So much for deeds^ which lawyers call 

The primary, or original: 

Those which remain we now shall give. 
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And those are term'd derivative, 
They presuppose a grant before; 
The interest there t' enlarge, restore, 
Alter, restrain, confirm, transfer. 
And to such previous grant refer. 
Thus, if release of right you make 
To him who has the first estate, 
Tis a discharge in sense and reason, 
To him already in the seisin. 
Ail such releases operate 
At least five ways upon th' estate: 
If tQnant for life, or years, there be, 
Remainder over of the fee; 
He in remainder, may enlarge 
The first estate, his own discharge, 
By a release; but the lessee 
Must clearly in possession be; 
If not, then is the substance gone. 
On which the release works upon. 
Two sisters, having difTrent shares 
Or, as we call them, parceners: 
If one release her share unto 
The other, to her it shall go; . 
By way of passing an estate, 
And, of the whole, a fee create. 
But releasor, and releasee. 
Must always have a privity : 
Their interests must so relate, 
They both can make but one estate. 
If Richard Roe evicted be, 
And disseisor 's his releasee 
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Of all his right, the wrong before 

Becomes a right in disseisor, 

I, tenant have, for life, and he 

Doth grant like lease, for life^ to B., 

Remainder over, ofthefee^ 

And I release to his lessee: 

Tis clearly an extinguishment 

Of all my right, as it was meant : 

My lessee's tortious acts I cure; 

To make both good, it doth endure. 

If entry by two disseisors be. 

To one, releases disseisee; 

Such one will then be in of righ^ 

And oust his old companion quite. 

A confirmation doth endure, 

Some previous defect to cure: 

Estate or right, by it you may 

Unto another well convey. 

Disseisees J feoffees^ and lessors^ 

May all be made the confirmors: 

Disseisors^ feoffees^ and lessees^ 

As also all their assignees^ 

May well be made the confirmees* 

If tenancy y^r life there be, 

Another, owner of the fee, 

The tenant may surrender make; 

Such other can surrender take. 

And that without a livery^ 

Because there is a privity: 

The life estate will clearly be 

Merg'd, or extinguish'd in the fee. 
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But you cannot surrender make 
Unto a man who can't it take; 
Unless you prove that you are able 
To thread a needle with a cable, 
Drink up the sea, the stars all tell, 
And do what is impossible. 
Chattels real^ or terms for years^ 
And goods and chattels, it appears, 
If absolute interest you take. 
You may of them assignment make; 
And all the property shall be 
Well vested in the assigneCi 
Yet if a grant of lease there be 
For term of years to a lessee^ 
Such grant can only operate 
Upon a part of the estate. 
But an assignment, as we see. 
Will pass the whole to assignee. 
Estates ^r//i^, ox years, ox fee. 
May to conditions subject be; 
And in the deed they should appear, 
That it may tell us what they are: 
Therefore, of deeds collateral. 
Which lawyers a defeazance call, 
We have no need to sing at all. 
A coi^enant to seised stand, 
To another's use of any land, 
Cannot be done, except by deed; 
And he who covenants, must be seis'd, 
It can't embrace an equity, 
A right, or a contingency : 
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But any one, it stands to reason, 

Can make it, being in the seisin. 

Be it reversioner, or be 

Who is remainder-man in fee. 

But corporations cannot stand, 

Seis'd to usesoiikit land; 

Nor shall such covenant prevail. 

When made by him who's seised in tail. 

Marriage, or blood, or both, must be 

The consideration, all agree — 

For nothing else will do instead ; 

It cannot be for money made. 

The use may be in futuro^ 

To those to whom 'tis meant to go ; 

And when well rais'd, the covenantee 

Hath instant seisin of the fee. 

The bargain and sale now claims the lay, 

Of which we have not much to say: 

Tis wholly built upon the reason. 

The bargainor has got the seisin; 

And having received of bargainee 

The purchase money, do you see, 

The bargainor is instantly 

Seis'd to the use of bargainee. 

The use^ which is in bargainor^ 

The statute from him then will draw; 

Transfer it to the bargainee — 

Give him possession of the fee: 

Nor will the law at all endure 

That it shall otherwise enure. 

For, if Doe is the bargainee^ 
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The use must be to him infee^ 

Although 'tis limited to go 

Unto the use of Richard Roe. 

The lease and release next we mention, 

As well deserving of attention; 

They both together make but one, 

Yet as distinct as sun and moon; 

Just like our cockney sheriffs, who 

Make sometimes one, and sometimes two. 

Lord Norrisy having large demesnes, 

Appl/d to Serjeant Moore^ it seems,** 

To settle them, that none might know 

To whom they were designed to go — 

(An excellent expedient, too). 

And Moore^ the noble lord to please, 

Contrived the deeds of lease and release. 

By them is given the possession. 

Without a journey on th' occasion. 

As well as if the lands were laid on, 

And brought. by horses in a waggon; 

With a direction on an oak, 

" To be delivered to John of Noke." 

The lease does only operate 

To give a right to the estate. 

On entry made by the lessee; 

In by the common law is he. 

And then may be the releasee. 

This Noy^ admitted long ago; 

And common sense does tell us so: 

For without entry the lessee 

Cannot be made a releasee. 
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But, if a bargain and sale you make, 

The releasee will clearly take; 

Tis wholly built upon the reason. 

The bargainor has got the seisin; 

And having received of bargainee 

A sum you never paid, you see, 

Five or six shillings; that is all — ^ 

A consideration nominal : 

The bargainor is instantly 

Seis'd to the use of bargainee. 

The use^ which was in bargainor^ 

The statute from him then will draw, 

Transfer it to the bargainee^ 

Who then will in possession be; 

And being so, as releasee^ 

Can take conveyance of the fee. 

Although the day of death will come, 

The rich and poor man's general doom. 

When all the estate, which each can crave, 

Is room sufficient for a grave 

To lay their bones in, after death — 

Six feet in length, and two in breadth: 

Yet may the worldling^ so contrive. 

In some respects, to keep alive; 

(Who, having land enough in store. 

Will to his acres add some more; 

Take from the honest cottager- 

The right which custom did confer. 

To feed a cow, as well as glean, 

When workhouses were never seen; 

When men, tho' poor, were not afraid 
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Of ever seeking parish aid); 
And by devise^ his lands so carve, 
His son and heir is left to starve; 
Give them to different uses^ so 
They shall for generations go; 
Y ox years y for lifsy in iaily orfee^ 
Insist that every devisee 
Shall bear his arms, when he is rotten, 
And use a name that 's best forgotten: 
With shifting trusty and springing use^ 
To frighten those who dare refuse; 
But still he can't create, we see, 
What is a perpetuity; 
And all his cares will not prevail 
Against remainder-men in tail; 
Who, having gambling debts to pay, 
The land must all such debts defray — 
A sale take place*® — and he who buys 
Is some rich cit, not over wise; 
One just as thrifty, and as vain, 
Who then may settle them again I 
A Will of personal estate" 
A man has always power to make; 
Not so of lands; for that's not by 
A common law authority; 
And being so, he must pursue 
The statute's '• rules, or 'twill not da 
The maker of such will must be 
Solely seis'd, and that infee^ 
In common^ or in parcenary; 
Nor in joint tenancy^ or tail^^^ 



Digitized 



by Google 



142 Conveyancer^ s Guide, 

For then, the will will not prevail; 
And he must have a perfect mind; 
It must in writing be, and signed: 
Subscribing witnesses there must be, . 
And in his presence, at least three." 
Devise^ or will^ can't operate. 
To pass an after-bought estate; 
Unless it is republished, 
And in the way in which 'tis made: 
Tis ambulatory, till the maker 
Wants indeed the undertaker; 
But if it stands until he dies, 
His will it is — not otherwise: 
Yet if a slip in form takes place 
(Which very often is the case). 
Although his meaning is as clear 
As sun at noon-day does appear. 
His will is void; his devisees 
May thank his lawyer, if they please. 
And leave the heir to pay the fees — 
For he gets all, and by descent^ 
For want of will and testament; 
Or if the will is right and good, 
And the intention 's understood, 
Tis possible, some lawyers say, 
To construe it another way:'* 
A personal disability 
Arises from an infancy; 
The like of an insanity: 
Nor does the law at all endure 
A will made under coverture, 



Digitized 



by Google 



Conveyancer's Guide, 143 



A fine 's a sort of compromise 

Of suit, the plaintiff never tries; 

And it does always operate 

To pass an interest in th' estate. 

The cognizor must be possessed 

Of some estate or interest; 

Or if not him, the cognizee^ 

For life, in tail, or else, in fee^ 

Remainder^ or expectancy — 

Either in law or equity. 

Because a^«^, without estate, 

May any claimant well vacate, 

By pleading to it or upon 't, 

Partes nihil habuerunt: 

Unless indeed, it shall be found, 

Such claimant's by estoppel bound. 

But -^fhtXhtx freehold is, or be 

In cognizor or cognizee, 

By right or wrong, 'tis understood 

That such 2ifine will still be good; 

And hence difine may levied be 

To splice a title, all agree. 

The cognizor and cognizee 

Should first h^ feoffor dcaA feoffee ; 

And then it stands with sense and reason, 

That one of them must have the seisin; 

And having it, hy fine come ceo, 

The title ever may endure. 

That parties to difine, shall be 

Concluded ever, all agree; 

As well as privies in estate, 
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In blood or law — they so relate. 
K privity^ you clearly see, 
Between the donor and donee; 
Of blood or of affinity, 
With heir and ancestor^ agree: 
And if there lord and tenant be, 
The law creates the privity : 
If no such privity appear, 
All other persons strangers are. 
Privies in blood will not prevail. 
If by difine you bar a tail: 
The privity must so relate, 
They must be privies in estate. 
The issue, when the fine 's a bar, 
Must claim the land from ancestor; 
Or from the very person, who 
Levy'd such^;/^, or 'twill not do. 
If you a son and daughter have, 
And land to you a person gave. 
And to your heirs female in tail, 
Fine^ by your son, will not avail 
To bar your daughter of the tail. 
Altho' he die, and she's his heir, 
Andi privity in blood appear. 
Yet she 's not privy in estate^ 
Nor shall his act to her relate. 
But now, see the diversity: 
If ^^ in general tail there be. 
Your eldest son may so contrive 
To pass difine^ whilst you're alive; 
And on your death it will prevail. 
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And be a bar unto the tail, 
Altho' your son, before you die^ 
There still will be ^privity. 
As well in blood as in estate — 
To all your issue 'twill relate. 
Suppose a limitation be 
Remainder in contingency 
To Doe in tail; and he, said Doe, 
'Ltyitsafine to Richard Roe 
Before it happens; altho' he 
Was never seis'd at all, we see 
He bars his issue of the tail — 
YVisfine against them must prevail: 
He from the donor did it gain — 
They under him may claim in vain. 
YHisfine against them must be good, 
As privies in estate and blood. 
If land is limited to Doe, 
And also limited to Roe, 
With tail upon contingency, 
To him who shall survivor be, 
A fine by both will bar the tally 
And 'gainst their issue shall prevail; 
For they must claim in privity 
To one or other, as you see. 
So all the books in this agree 
That if a limitation be 
To husband and his wife in tally 
The fine of husband shall prevail, 
And bar the issue; for you see. 
Such bsue are in privity ^ 
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As well in blood as in estate; 

To both their parents 't will relate. 

A widow, after husband dead. 

By statute is prohibited 

To bar hy fine^ a tail estate, 

Which he on marriage did create. 

Remainder-man — reversioner, 

Claim paramount the cognizor: 

They can't be barred by his fine^ 

Unless it is by length of time. 

But if the tail, as well as fee, 

Meet in one person, all agree 

The/«^ will operate to pass 

As good a fee as ever was: 

For he in tail, in such a case, 

Would pass tufofees — the first calFd base. 

Derived from the tail estate. 

Which he in tail can well create; 

The other, absolute and clear, 

He had as the reversioner; 

Which, like a cormorant, will swallow, 

Or sink, or drown, his younger brother. 

But, tho* the tail and fee may be 

In the same person, as you see; 

And tho' afne such tail will bar, 

Yet charges made by ancestor, 

Seis'd in reversion of the fee. 

Are all let in on cognizee; 

AVhereas by a recovery^ 

You get a new and perfect fee; 

Or else the tail to it 's enlarg'd 
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Of all incumbrances discharged 

Excepting those, if any be, 

As were made by recoveree; 

And that (as common sense doth tell) 

Is built upon the principle, 

No man 's permitted to destroy, 

Whatever art he may employ. 

The charges which himself he makes, 

And which another person takes. 

Although by a recovery^ 

You bar the tail immediately 

And all remainders over too 

(Which by a fine you cannot do); 

Yet a recovery cannot be, 

Unless \}[\Q freeholder 2i^Qt', 

For tenant to the prcecipe 

Must ever in possession be. 

But if remainder-man in tail 

Levy a fine, it will avail. 

And bar his issue very well — 

Because it is by estoppel; 

Though tenant ^r life do not agree 

That such a fine shall levied be. 

But every tail estate to bar, 

M\ fines ^lih. proclamations are; 

For otherwise, they operate 

To discontinue the estate. 

'Eyfine, a married woman may 

Her lands and tenements convey; 

By it she also has the power 

To bar her right, or claim, of dower; 
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But still the law will not endure 

(She being under coverture) 

That 2cay fine shall pass, until 

She secretly declares her will: 

For if compulsive force is us'd, 

The fine will clearly be refused: 

By fine, come ceo cognizee 

Gains a clear seisin of the fee. 

An use arises, which by deed. 

May either be declar'd or led; 

For any purpose well it suits, 

And which the statute executes. 

And now, all hail! — ye students come^ 

And venerate old Taliarum;'^ 

Who by recovery did set free. 

And first loos'd intails, all agree. 

Unlike ^^fine, the parties here 

Adores fabulce appear. 

And in good earnest do contend. 

Until the cause is near its end. 

In all recotferies, 'tis agreed, 

The tenant must himself be seiid: 

For how 's the freehold to be got 

By suit from him who has it not? 

Yet, if a trust estate you take, 

You then may well such tenant maKe, 

Altho' another has the seisin — 

For which you'll never find a reason; 

Until 'tis prov'd as true and just 

A trust 's an use, an use a trust. 

If tenancy^/- life there be, 
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And such tenant will not agree, 
Remainder-man can't bar the tail; 
Recovery will not avail; 
Unless XhQ freeholder agree, 
No tenant to the prcecipe ; 
'Tis against him relief is sought, 
And prcecipe quod reddat brought, 
The claimant, by the writ, demands 
To have possession of the lands. 
In his own right, and as offee^ 
Stating himself a disseisee; 
Occasioned by the tenant^ or 
Some one else, 2& a disseisor: 
Or in the per^ or in the post^ 
By means of which the land he lost 
The tenant then his right defends. 
And for remainder-man he sends; 
Who thereupon appears, and he 
Then vouches over, as vouchee 
The common cryer^* (as he 's taught, 
A man who is not worth a groat), 
Who makes default — nay, runs away, 
Altho' his business is to stay; 
Leaves in the lurch recoveree^ 
By which recoveror gets the fee. 
A double voucher is the best — 
By far superior to the rest. 
ThQ freeholder may, if he please. 
Convey to Doe by lease and release; 
Or any one, and he will be 
The tenant to Xhepmcipe; 
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And Doe will certainly not fail 

To vouch the tenant of the tail; 

Who then will vouch again, you see, 

The common cryer, as voudiee. 

By it all interest and right 

In him in tail, is barred quite; 

Not so, if you the prcecipe 

Against him bring immediately. 

By this assurance, it appears. 

Remainder-men, reversioners, 

And all estates, in tail or fee, 

May absolutely barred be: 

Unless at first the gift did spring, 

And was derived from the king. 

Recoi^eror gains a perfect ^^, 

Which never shall subjected be 

To any incumbrances, but those 

Which the recoveree did impose. 

And tho' a fine, a tail will bar. 

Yet charges made by ancestor, 

Seis'd in reversion of the fee. 

Are all let in, on cognizee; 

But still a fine will bear the bell, 

If left to work by es- top-pel. 

Now, having tir'd out my muse, 

And with a subject most abstruse; 

Some future time I'll sound the lyre. 

And the apt student's fancy fire. 

With ChudleigHs and with Shell fs cases,'* 

Made plain 's the nose upon your face is; 

Explain away the hocus pocus. 
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Caird ihe hie labor ^ and Jioc opus?"^ 

Meanwhile, however, before we part. 

Give him advice with all my heart; 

Instruct him how to make his way 

With head so green, and wig so gray; 

For tho* the number is encreast, 

There yet is room for one at least '^ 

" Suppose you are just come from college, 

Brimful of academic knowledge; 

Or having already play'd the fool, 

By losing what you learnt at school; 

Take chambers — be a man of spirit — 

A sure sign of rising merit; — 

Frequent debates — talk long and loud — 

Garrulity quite charms a crowd: 

And though you have no business, 

Your bounden duty clearly is 

To be in court on all occasions. 

For which I could give various reasons; 

But one 's enough (if you have sense): 

There often is a reference. 

Not before the cause is on. 

But when that it is just begun; 

When all expenses are incurr'd, 

The parties will have it referr'd; 

And you may be the referee, 

If in court you chance to be, 

And earn a twenty guinea fee. 

As to awards^ the very best 

You'll find in venerable West?^ 

I know some men, and men of sense, 
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And yet, for want of impudence," 
They are as fitted for the law 
As any sap you ever saw; 
Altho' they came from Brazen Nose, 
(A proper place, as you'd suppose), 
Yet in the courts of Westminster, 
They have a sort of sheepish fear; 
And tremble, like an aspen leaf, 
Whilst standing up to hold the brief: 
Whereas, you ought to be as bold 
As Serjeant Hewit was of old;^' 
Or like the counsel with one hand, 
Pleading before the Baron Aland, ^'^ 
And talk away, nor silence keep. 
Till judge and jury are asleep. 
Or are so hungry, and so pliant, 
You get a verdict for your client; 
And if a wrong one, 'twill abide, 
Until it shall be set aside ; 
For nothing done at nisi prius 
Ever can at all surprise us; 
Since long admitted 'twas by Murray^ 
The court is always in a hurry. 
For then the battle 's just begun, 
The cause is neither lost nor won; 
For if a second trial be. 
The former loser, do ye see. 
May chance to get the victory: 
If victory, you can it call. 
When each are safely lodg'd in goal, 
Until an act of bankruptcy 
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Shall both, poor devils, set them free. 

As Swift has proved, as clear 's the sun. 

There is a very near connection, 

A sort of sympathy, between 

The medulla spinalis and brain — 

To keep a girl you can't refrain. 

And if (unfortunately) you get 

Quite over head and ears in debt. 

Defer the payment till you shall 

Become attorney general: 

Meanwhile your creditors will pray 

You may succeed, both night and day. 

Neither Theodosius^ nor Justinian^ 

Ulpian^ Paulus^ nor Papinian^ 

Nor Vinnius^ nor Voet, now are. 

Of any use unto a lawyer. 

Reports of cases now, instead 

Of principles, are only read; 

Originally but fifteen. 

As in three Coke, it may be seen.®* 

But now, some hundreds; and I guess 

Still many more are in the press: 

The labour of a life, you see, 

Unequal to the task would be. 

Of reading,®* — then how much the more 

Of pondering over all such lore 1 

To cut the matter short, I shall 

Advise you not to read at all; 

It certainly affects the eyes. 

And does not make a lawyer wise: 

An artificial memory, 
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Supplied by indexes, they say,®* 

Is much by far the better way. 

If you do read, why let it be 

Something about geography; 

For lawyers heretofore have been, 

AVho thought a ship at quarantine 

AVas lying at an island^ where 

She went for water or repair:^ 

Who, when the laws of Oleron 

In court were once dilated on, 

Mistook that island for a man. 

Who better wrote than Hottoman, 

The law's uncertainty is such," 

That he who reads, may learn too much. 

Get hold of Barnardiston^s book,** 

Where wrong for right is mostly took : 

Read Comberbach's, not quite so good,** 

Which no one ever understood; 

Or place implicit faith upon 

Reports of cases, made by Vernon;^ 

And build an argument as sound 

As any lawyer most profound. 

As ever did the Baron Snig^ 

Or any other with a wig — 

Confessed by all, and with applause, 

Yet still he cannot win the cause: 

Or if a latter case appears — 

A case laid down as law for years, 

For all his pains he may be told, 

What once was law, will not now hold: 

Last Easter term, another case 
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Was substituted in its place. 

Thus I have pointed out the j^ay, 

The simple means, by which you may 

Become as eloquent as Brown,*' 

Or any one with wig and gown. 

As to conveyancings youVe got it, 

And sav'd some hundreds in your pocket 

If you cannot, without reading 

Comprehend the special pleadings 

Make enquiry, and you'll find 

K pleader s suited to your mind. 

And as to cases not quite plain. 

Adopt this rule — youll credit gain: — 

Write your opinion in a hand 

Which nobody can understand; 

It was Sir Fletcher Norton^ s*^ way, 

The first of lawyers in his day. 

Be wise, and follow my advice. 

And I'll anticipate your rise 

To honour, independence, ease; — 

What mighty things are done Ly fees !" 
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* Although the plaintiff recovers damages by a verdict, yet the 
court will sometimes give the defendant leave to enter up judgment 
for himself, upon the principle that de minimis non curat lex. (2 
Bos. & Pul. 86.) This is really verifying the old proverb in Plowden 
(p. 25), " that one shall beat the bush, and another have the bird." 

2 Lx>rd Hobart, after telling us that Bracton observed a great re- 
semblance between mtlitaris et civilis, proceeds to inform us that 
"all the policy and order [of pleading] instructeth a man first to 
scirmish and practice some slight feats before he joins battle; so we 
begin first with the pleas to the jurisdiction of the court, then to the 
person, then to the writ, then to the action of the writ, and then to 
the action itself. And upon all demurrers the arguments begin ever 
with the point of form, before they speak to the matter of law. And 
that, as in a battle, you will not put every kind of weapon into every 
man's hand, nor appoint all men confusedly to all services, but sort 
men according to their several faculties, and appoint to every man 
his own station, in which he must stand, and not leap into another 
man's place (though with hope of, and he doth it with success, yet 
he deserves death by the martial discipline, whereof the Romans 
were the greatest masters and teachers) ; much more exactly docs 
the law assign to every person in this civil war, his proper action 
and service, according to the property of his case and faculty." 
(Rep. 23a) 

Ralpho, the esquire of Hudibras, has also complimented forensic 
strife with a military comparison; but he makes the combatants as 
discreet as valiant: in other words, his character of the lawyers, 
like a celebrated epigram, likens their contests to shears, which never 
cut themselves, but only what comes between them. 

14 
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- though the bus'ness at the bar, 



Be but a kind of civil war, 

In which th' engage with fiercer dudgeons. 

Than e'er the Grecians did and Trojans; 

They never manage the contest 

T' impair their public interest, 

Or by their controversies lessen 

The dignity of their profession. 

While lawyers have more sober sense. 
Than to argue at their own expense. 
But make their best advantages 
Of others* quarrels, like the Swiss; 
And out of foreign controversies, 
By aiding both sides, fill their purses; 
But have no int'rest in the cause. 
For which th' engage and wage the laws. 
Nor fiuther prospect than their pay. 
Whether they lose or win the day. 

But lawyers are too wise a nation, 

T* expose their trade to disputation; 

Or make the busy rabble judges 

Of all their secret piques and grudges. 

In which, whoever wins the day. 

The whole profession's sure to pay. 

Hudibras, Canto iii. v. 441. 
• The presumed author of the Pleader's Guide. 
4 « Ami know, my son, that it is one of the most honorable, 
landaUe, and profitable things in our law, to have the science of wdl 
pleading in actions real and personal; and therefore I counsaile the6 
especially to employ thy courage and care to leame this." (Litt. sec. 
534.) Lord Coke calls special pleading •* the sure oracle of law." 
(2 Co. 68. <r. lb. 54. ^. 3 Co. 9. a. lb. 27. a.) And in another 
place, he calls good pleading the lapis lydius^ or touchstone of the 
true sense and knowledge of the conunon law. (10 Co. 29. b.) 
And yet he confesses that more jangling and questions grow upon 
the manner of pleading and exceptions to form, than uxxm the mat- 
ter itself. — ^Wood, in his Institute, condenms it as useless trumpery: 
and on the other hand. Sir William Jones, in his Law of Bailments, 
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tirms it exquisite logic There has been an address in Parliament 
against special pleading. See the Journals of the House of Com- 
mons, nth February, 1730, and 13th February afterwards, in the 
same session. 

* If we cx>me to consider man as endowed with reason, we shall 
plainly see that with it, as with a bright and radiant scepter, he can 
rule and guide, and govern and give laws to the whole world, the 
sun, the moon, the stars; though he cannot stop their motions, 
because their motions are set at work and ordered, even as man 
himself is, by the law eternal: yet by his reason he can give such 
laws unto their motions, as to make them subservient to his use. 
He knows how to travel by the stars either by land or water; and 
since he found out by his reason the use of sails and the compass, he 
may justly be said Leges novas scribere ventis, as Seneca's expres- 
sion is, to give laws to the winds themselves. The light and heat of 
the sun, he can give laws imto them; he can either admit the light, 
or exclude it from his presence; he can encrease the heat, or dimin- 
ish it; he can augment, or abate its vigor; in a word, he can give 
such laws to it, as to make it serve him as he pleases. The fowls of 
the air, though they are above him in respect of place, yet he knows 
how to bring them all under him; the sharpness of their bills and 
talons cannot defend them; the height of their nests in the craggy 
rocks, and the highest trees, cannot save them; neither can they 
with their wings fly from him, but must submit to him, and lie pros- 
trate at his feet, when he spreads abroad those laws or nets, which 
reason can tell how to make. If we come to consider the earth, 
who sees not that all things both in and upon it are subject to the 
laws of reason? The elements of fire, air, earth, and water, may 
all be moulded and modelled as man pleaseth. The plants and 
herbs and trees, are made to grow as he directs. The metals can- 
not exempt themselves from the power of his empire, though they 
hide themselves in the bowels of the earth. The beasts of the field, 
though stronger than he by far, yet by the help of his reason, he 
makes them all his servants. He can tame, rule, and guide them 
as he pleases; by the rod, by the whip, by the spur; nay, by his 
voice only and whistle, he makes them all swift and nimble in his 
business. He makes some of them to carry him, in his pursuit of 
others; and some, by understanding their natures and tempers, has 
he trained up to hunt after, and seize on and kill their fellow creat- 
ures for his pleasure. If we set ourselves to consider the sea, there 
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is that I^eviathan who takes his pleasures therein, of a prodigious 
bulk and greatness; yet man by the help of his reason can give laws 
unto him, and put hooks into his nostrils. The formidable element 
of water, the depth of the sea and rivers, the fins and scales of 
fishes, do not, cannot prevent the reason of man, but with hooks 
and nets, as so many laws, are they draVn from the profound deep 
before his tribunal; nay, the oyster and the cockle, the most small 
and minute, cannot hide themselves in the very mud of the bottom, 
from his jurisdiction. — Dawson's Orig. Leg. 25. 

• There is a vis abdita (says Algernon Sidney) which sways all 
human things, turns them which way it pleaseth, blasts the best 
weighed counsels, and makes the most absurd follies often service- 
able to the greatest good. 

^ In Varro's time there were no less than two himdred eighty 
and eight different opinions as to this. Vid4 Aug. De Civ. Dei. i. 
19. ch. I. • 

• King of the Britons about 400 years before the Christian aera. 
(Spel. Glos. 362.) 

• Hoel Dha, or Hoel the Good, lived A. D. 914. (Ibid, i. i. cap 
so.) 

^^ Pref 3 Rep. where Lord Coke refers to Strabo, lib. 4. Geogra- 
phise. 

" Litt. sec. 85, says that Homage was performed by the Lord's 
kissing the tenant; and Coke says, 67, dt: If a man hold of the king, 
and hath issue divers daughters, and dieth, the king shall have 
homage of every one of the daughters. 

12 The custom of Marcheta gave the Lord of the fee a right to 
break the seventh Commandment with his tenant's wife on the wed- 
ding night. Robinson on Gravelkind (Appendix) says, that the 
right is commuted for by a fine paid in many manors, particularly 
in the northern counties, who drew this barbarous usage from the 
Scots, among whom, by a law of King Evenus the 3d, " Rex ante 
nuptias, sponsarum nolnlium, nobiles plebeiarum prtslibabant pudi- 
citiam." This appears to have been the reason of the custom of 
Borough-English, that the youngest son, and not the eldest, shall 
succeed to the Burgage tenement on the death of the father, as be- 
ing more certainly his offspring. 

^^ When all estates were fee simple, then purchasers were sure of 
their purchases, farmers of their leases, creditors of their debts, the 
king and lords had their escheats, forfeitures, wardships, and other 
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profits of their seignories; and for these, and other like cases, by 
the wisdom of the common law, all estates of inheritance were fee 
simple; and what contentions and mischiefs have crept into the 
quiet of the law by fettered inheritances, daily experience teacheth 
us. (Co. Litt. 19. B.) 

** Cheating will always prevail, in defiance of all human laws, for 
it cannot be avoided, but so long as contracts be suffered, many 
offences shall follow thereby. (Doctor and Student, chap. 3.) In 
buying and selling, the law of nations connives at some cunning and 
overreaching in respect to the price. By the civil law, a just price 
is said to be that, whereby neither the buyer nor seller is injured 
above one moiety of the true and common value; and in this cjise 
the person injured shall not be relieved by rescinding the sale, for 
he must impute it to his own imprudence and indiscretion. 

^ The inserting trustees to support contingent remainders took 
its rise from the two great cases (Chudleigh's, i Co. 120, a. and 
Archer's i Co. 66, a.), though not brought into use imtil after the 
usurpation. The defect that called for a remedy was the want of a 
vested estate in feoffees to uses: in Chudleigh's case the judges ran 
into refined and speculative reasoning; one thing the majority of 
them went upon was, that such right in the feoffees to support the 
contingent uses would introduce a perpetuity, if it was not capable 
of being barred: the law was then not settled; but afterwards, in 
Archer's case (which is placed first in Coke's Reports, though sub- 
sequent) this point was adjusted ; and also in the argument of Pol- 
lexfen it was fully stated, and allowed in the case of Hales and 
Risley. Secondly, it was formerly a question whether trustees took 
any estate at all, except only a right of entry in case of forfeiture; 
but this was soon settled in Cholmley's case. (2 Co. 50, a.) A lease 
to A. for life, remainder to B. during the life of A. is a good re- 
mainder. (41 Edw. 3. Fitz. tit. Waste, 53; Duncombe v. Dun- 
combe, 3 Lev. 457.) If it is so after an estate for life, it is much 
stronger after an estate for years. (Garth v. Cotton, 3. Atk. 751.) 

Our life is so short and vain, as if we came into the world only 
to see it and leave it; V)y that time we begin to understand ourselves 
a little, and to know where we are, and how to act our part, we 
must leave the stage, and give place to others, as mere novices as 
we were ourselves at our first entrance. And this short life is em- 
ployed in a great measure to preserve ourselves from necessity, or 
diseases, or injuries of the air, or other inconveniences; to make one 
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man easy, ten must work and do dradgery; the body takes up so 
much time, we have little leisure for contemplation, or to cultivate 
the mind. (Burnett's Theory, i. 185.^ 

'^ Livery of seisin was first invented as an act of notoriety, where- 
by people might have knowledge of estates, and be more able to try 
them, if they should be impjannelled on a jury. (Plowd. 202.) 

'8 When a man entereth into religion and is professed, he is be- 
come dead in law, and his son or next cousin shall inherit him, as 
well as though he were dead indeed. And when he entereth into 
religion he may make his testament and his executors, and they 
may have an action of debt due to him before his entry into religion, 
or any other action that executors may have, as if he were dead 
indeed; and if he make no executors the ordinary may commit the 
administration of his goods to another, as if he were dead indeed. 
(Litt. sec. 200.) Hence the reason of a grant to a man for the 
term of his natural life. Previously to the being professed thane was 
a solemn renunciation of all sublunary enjojmients, and a farewell 
given to the world. ' ' I renounce in the first place ( said Thomas ^ 
Kempis ), all my friends, parents, relations and kinsfolk; all that are 
near and dear, known and familiar to me; also all cities, castles, 
and country seats; item all mountains and vallies, rivers and fount- 
ains, fields, meadows, and woods, should they at any time be mine 
or offered to me; all ornaments, rich household stuff, pleasant and 
magnificent houses; all psalteries, harps, organs, musicians, songs, 
garlands, perfumes; all merriments, clubs, banquets, canversations, 
visits, salutations, favours, honours, and delights of men ; all buffoon- 
eries, noises, rumoiu^, plays, jests, wanderings, excursions, tumults, 
useless occupations; all riches, goods, emoluments, properties, 
charges, offices, dignities, solacements, recreations from wthout, 
and all whatsoever either the flesh can be tempted, allured, and de- 
lighted with, or the spirit hindered, molested, and defiled by." 

" Farewell, ye gilded follies, pleasing troubles; 
Farewell, ye Honor'd rags, and chrystal bubbles; 
Fame's but an hollow echo; gold, poor clay; 
Honour, the darling but of one short day; 
Beauty, (chief idol) but a damask skin; 
State, but a golden prison to live in. 
And torture freebom minds; embroider'd trains, 
But goodly pageants; proudly swelling veins. 
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And blood ally'd to greatness, is but loon 

Inherited, not purchased, not our own. 

Fame, riches, honour, beauty, state, trains, birth. 

Are but the fading bles^ngs of the earth. 

I would be rich; but see man, too unkind, 

Digs in the bowels of the richest mine. 

I would he great; but yet the sun doth still 

Level his beams against the rising hill. 

I would h&fair; but see the champion proud. 

The world*s fair eye, oft setting in a cloud. 

I would be vfise; but that the fox, I see, 

Suspected guilty, when the fox is free. 

I would "b^poor; but see the humble grass 

Tramfded upon by each unworthy ass. 

Rich, hated; vfUe, suspected; scant' d if poor; 

GTeaXt/ear'd/ fiair, tempted; high, still ^»t{x'</ more. 

Would the world then adopt me for her heir, 

Would Beauty's Queen entitle me the fair; 

Fame speak roe honour* s minion; and could I, 

With Indian monarchs, and a speaking eye, 

Concmiand bare heads; bow*d knees; strike justice dumb^ 

As well as blind and lame; and give a tongue 

To stones, by epitaphs; could I be all 

That makes a figure on this earthly ball; 

Could I be more than any man that lives. 

Great, wise, rich, fair, all in superlatives: 

Yet I these favotirs would more free resign 

Than ever fortune would have had them mine; 

I count one minute of my holy leisure 

Beyond the worth of all this earthly pleasure." 

Hickes de Imitatione Christi, pref. to, and ad. vol 47. Honest 
Isaac Walton in his Angler, or Contemplative Man's Recreation, 
attributes the above verses to Sir Henry Wotton; and Francis 
Quarles laid claim to them; but Dr. Hickes refers to Vit. Qon. 
Monach. & Epitaph. Brev. Mon. 

» If the issue be bom alive it sufficeth, and the crjring of the 
child is but a proof that it is bom alive. (8 Co. 35. ) 

*" This gentleman, instead of the bratal practice of selling his 
wife at Smithfield, made a grant of her: " Noveritis me tradidisse et 
demisisse spontanea mea voluntate domino WiUielmo Pajmell mHiti 
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Margaretam uxorem meam, et concede, quod Margareta cum prae- 
dicto Willielmo remaneat pro voluntate ipsius Willielmi." After- 
wards William and Margaret lived together, and John died. Ruled 
first, that this was a void grant: — 2d. That it did not amount to a 
licence, or at least it was a void licence: — 3d. That after elopement 
there shall not be any averment quod nonfuit adulterium, though 
William and Margaret after the death of John intermarried. So 
she was barred of dower. Nota — they produced a sentence of pur- 
gation of adultery in the Ecclesiastical Court; yet not allowed 
against such presumption. Hal. MSS. See Comoys' Grant of his 
Wife at length in 2 Inst. 435, and in margin of Dyer's Eldit. 1688, 
fol. 106 b. Co. Litt. 32 a. Note 10. In Dower, defendant pleaded 
elopement in the wife; the wife replied that her husband had bar- 
gained and sold her to the adulterer; and held bad; and licence by 
husband to wife to lie with another man, cannot be pleaded in bar to 
an action of trespass by the husband; nor that she was a notorious 
lewd woman; but these matters may be given in mitigation of 
damages. (Coot v. Berty, 12 Mod. 232.) 

" The natiu^ of a condition precedent is, that it must be per- 
formed before ever the estate can vest; and if the performance of the 
condition becomes impossible by the act of God, yet tlic estate shall 
never accrue to the party; so if it becomes impossible by any other 
inevitable accident The relief in equity has always been in the 
case of subsequent conditions which determine an estate, and are 
not favoured in law, as to which, if the condition becomes impossi- 
ble the estate shall not be defeated. (12 Mod. 183.) Relief will 
now be given in some cases against conditions precedent, if com- 
pensation caii be made. The distinction taken between conditions 
precedent and subsequent, as to relief, seems to be only when com- 
pensation can or cannot be made. (Francis's Maxims, 49.) 

22 Lease for life to a monk, remainder in fee, remainder void, be- 
cause the monk had not capacity to take the estate for life; so that 
the estate which precedes the remainder is void, and ex conscquenti^ 
the remainder is void. (Plowden, 35.) Though such estate in re- 
mainder would have been good in a will. Husband and wife, seised 
in fee in right of the wife, levy a fine with proclamations, and by 
deed declared the fine should enure to the use of the heirs of the body 
of the husband begotten on the body of the wife; remainder to the 
right heirs of the husband. They had issue, but such issue died, 
living the husband and wife. The wife died, and afterwards the 
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husband died without issue. Adjudged, the estate belonged to the 
heir of the wife, and not to the heir of the husband, because the 
uses declared by the fine were void for want of a particular estate 
to support them. (Davis v. Speed, Carth. 262.) 

^ Bigot v. Smith, i Cro. 102, is a remarkable case; Baron and 
Feme joint tenants for life, remainder to the heirs of the survivor of 
them; the husband alone made a feoffment in fee, and died, and 
the wife survives; and the question was, whether this contingent 
remainder could arise out of the wife's estate? And held that it 
, should not, because that during the coverture she had no right of 
entry or action; but the husband had the power over the whole 
estate; and though her estate and the contingency happened and 
started up together, co instanti^ yet this was not sufficient, because 
the particular estate that should support the contingency ought to 
be precedent (12 Mod. 174.) 

'* Devise to the youngest son for life, remainder to the heirs of 
the body of the eldest; the youngest died in the life time of the 
eldest; held^ the son of the eldest could not take, because he 
answered neither part of the description, for he was neither heir nor 
of the body of his father, while he was living. /Chaloner v. Bowyer, 
2 Leon. 70.) 

* An infant in ventre sa mere is now considered, generally speak- 
ing, as bom for all purposes for his own benefit (Lancashire v. 
Lancashire, 5 Term Rep. 49; Doe on demise of Clarke v. Clarke 
and others, H. Black. 399, and the cases there cited, contrary to 
antient authorities. ) 

* A right of entry will, though a right of action will not, support 
a contingent remainder: as if there be tenant for life, with a con- 
tingent remainder over, and tenant for life be disseised, the whole 
estate is devested; but the right of entry in the tenant for life will 
support the contingent remainder; but if tenant for Ufe be disseised, 
and a contingent remainder expectant upon his estate does not vest 
before a descent is cast, then it is gone; because it is turned into a 
right of action; though now it may be preserved longer by the 
statute 32 Hen. 8 ch. 33, whereby, except a disseisor be fiv^ years in 
possession, a descent will not take away an entry. (12 Mod. 174.) 

27 •• I give and devise all my real estate to my brother G. L. and 
his assigns for life, and immediately after his death I give and 
devise the same to C. B. , her heirs and assigns for ever, in case she 
shall survive my said brother; and if she die in his life time, then I 
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give and devise my said real estate unto my said brother G. L. , his 
heirs and assigns for ever. In 1793 ^' L>. , who was the testator's 
heir at law, levied a fine sur conuzance de droit come ceo, and declared 
the use to himself in fee, and dying in 1799, devised the premises to 
E. S. in fee. In 1798 C. B. made an actual entry within five years, 
in order to avoid the fine, and in 1800 brought her ejectment 
Judgment for E. S. A limitation to a trustee would have preserved 
the contingent remainder limited to C. B. (2 Bos. and Pul. 289.) 

*8 Simply saying "with cross remainders" is better than making 
use of technical words: for no precise term is necessary to create* 
cross remainders. (Ld, Kenyon, 5 T. R. 431.) 

** In inheritances there may be two sorts of executory devises; 
first, where a devisor parts with the whole fee out of him. and after- 
wards qualifies the estate of the devisee, and limits contingent 
remainders over; and this is repugnant to the rules of common law, 
to have one fee depend upon another. (Co. Litt. 18.) By the act 
of the party one fee cannot depend upon another, though it may by 
act in law, as is often seen since the stat. of 26 Hen. VIII. ch. 13, 
for forfeitures of estate tail; and since fines are become so usual; 
and though Vaughan in the case of Gardner v. Sheldmer, i Vaugh. 
259, contradicts this opinion of Lord Coke, and is angry because he 
cites no authority for it, yet he himself shews no authority to the 
contrary; and it is no wonder Coke shews no authority, for it were 
to prove a thing could not be that never was done. In 19 Hen. 
VIII. 8, b. Dyer, 33. it is held that it cannot be even in a v^rill. And 
the first of these devises that we find is in the case of Wellock v. 
Hammond, cited in Boraston's Case, 3 Co. 19; and was first coun- 
tenanced in favour of provision for younger children, and of land 
devisable by custom. Vide Cro. Eliz. 532, 525, 360, 497, 2 And. 22 
Moor, 222, 464. In the case of Pell v. Brown, Doddridge opposed 
the opinion of the other three judges, as to the point of its not 
being barred by a recovery; and the opinion in i Roll. Rep. 835, 
" 836, and Style 274, went down with the judges like chopped hay; 
but since it has been so often passed over it must not be questioned 
now, because the estates of many depend upon it. The second sort 
is, when the devisee does not part with the whole fee out of himself, 
but gives future estates to arise upon contingencies, and leaves the 
inheritance to descend in the mean time; and this is not disagree- 
able to the common law, as in the case of a devise, that the executor 
shall sell land where the land descends in the mean time; and when 
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the executor doth sell it, the vendee is in from the first testator, and 
*in {heading must claim under him; and by the selling the freehold 
and inheritance is by act of law devested out of the heir, or lord by 
escheat, even out of the king if he were lord by escheat, without 
petition, or monstrans de droit. (29 Edw, 3. 16. 12 Mod. 281.) 

w 2 P. W. 55. 

'* Or within forty weeks after. 

" Proctor V. The Bishop of Bath and Wells and others, 2 Hen. 
Black. 358. 

" He who has the particular estate is he that is possessed of th& 
land; and he who made the estate, or his heirs or assigns, is he that 
has the reversion. So that there is never a reversion but where 
there is a particular estate in possession; and if the possession comes 
to the reversion then there is no reversion at all; and if the reversion 
comes to the possession, then, also, there is no reversion; for thers 
cannot be a reversion of a thing, but where the possession of it ij^ 
divided from it; for the uniting of them destroys the reversion, and 
the separation of part of the estate of him that has the land reserv- 
ing the residue makes it a reversion; so that a reversion cannot be 
but where there is a particular estate in possession, and where there 
is a division and separation of the reversion from the p>ossession; 
wherefore the possession and the reversion are in degree merely 
contradictory, but the substance of them both is the thing of which 
they consist (Plowd. 151.) 

** If a man letteth lands to another for life, the remainder to him 
for twenty-one years; he hath both estates in him so distinctly as he 
may grant away either of them; for a greater estate may uphold a 
lesser, but not e convtrso; and therefore if a man make a lease to 
one for twenty-one years, the remainder to him for the term of his 
natural Ufe, the lease for years is drowned. (Co. Litt 54 b.) 

» Stat de Donis, 13 Edw. I. 

*• How the word "heirs," in a gift or grant to two, as joint 
tenants, came to signify the heirs of one of them, so as to exclude 
the heirs of him who died first, is not easy to be determined, and 
can be accounted for no otherwise than that both joint tenants being 
entitled to the whole during their respective lives, the survivor hav- 
ing continued longest in possession, was therefore presumed to have 
done most service to the feud, and upon that account was allowed 
to transmit it to his heirs; also, says L. C. J. Holt, the common 
law does not love to multiply tenures. (3 Bac. Abri. 2^; i Salk. 
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392.) It may here be observed that Littleton's description of joint 
tenancy excludes an estate in fee. The addition of an estate in fee 
to Littleton's description of joint tenancy was first introduced by 
Rastell in his edition of 1534. (Co. ^itt. 180, a; ndte 2.) And it 
is said that a fine, sur cognizance de droit come ceo, etc., cannot be 
levied to two and their heirs, for the end of fines being not only to 
settle the possession for the present but for ever, the admittance of 
such fine would not answer the end; for besides the uncertainty 
which of the cognizees would survive and enjoy the land, the fine 
iXself cannot operate according to the limitation; for the survivor, by 
the privilege of joint tenancy, shall enjoy the whole, and for ever 
exclude the heirs of the other cognizee; besides, the fine being 
equivalent to a judgment, ought to decide and settle the right of the 
fee. (2 Roll. Abr. 19. Co. Reading on Fines, 5, 9.) 

'7 If a person is in by descent, he shall be liable to the acts and 
charges of his ancestor, under whom he claims; but where a person 
takes by purchase, he stands upon his own legs, claiming no inherit- 
ance from his ancestor; neither shall his ancestor's acts touch him. 
(Lloyd V. Carew, Prec. in Cane. 72; Show. Cases in Pari. 137.) A 
person may have land by purchase three ways, by barg£un or gift 
for money, by gift without any recompence, and by way of remainder. 
(Plowd. II.) 

*8 •• /« nostra lege unum comma evertit totum piacitum." 

Ignoramus. 

*» No person is so little favoured as the demandant in a writ of 
right. That form of action is held to be sirictissimi juris at the 
present day. (i Bos. & Pul. 192.) There are but very few instances 
for more than a century past of prosecuting any real action for land 
by writ of entry, assise, formedon writ of right, or otherwise. The 
forms are indeed preserved in the practice of common recoveries, 
but they are forms and nothing else; for which the very clerks which 
pass them are seldom capable to assign a reason. But the title of 
lands is now usually tried upon actions of ejectment or trespass. 
(3 Black. Com. 197.) 

« 8 Rep. 153. 

♦1 See I Hen. Black. 30. 

** For further information the student is referred tp the different 
books on powers, where it will be found that near two thousand suits 
at law and in equity have been occasioned, either by gross ignorance 
or inattention, in not attending to the trifling circumstances requisite 
for their due execution. 
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** Calling to mind that the common assurances and conveyances 
of the kingdom {whereupon the whole estates and consequently the 
livelihoods of very many depend) are matters of great importance, 
and that concern most men; and that therefore the legal learning 
thereof must needs be of great and daily use. And considering 
withal the mischief arising everywhere by the rash adventures of 
sundry ignorant men that meddle so much in these weighty matters, 
there being now almost in every parish an unlearned, and yet con- 
fident, pragmatical attorney (not that I think them all to be such), 
or a lawless scrivner, that may perhaps have some law books in their 
houses, but never read more law than is on the backside of Little- 
ton, or an ignorant vicar, ot it may be a blacksmith, carpenter, or 
weaver, that have no more books of law in their houses than they 
have law in their heads, and yet as apt and able (if you will beUeve 
themselves) either to judge of a conveyance, and by the rules of 
law (of all which they are utterly ignorant) to determine of the 
strength and goodness of a title or estate already made, or to make 
a conveyance to transfer the property of things from man to man, 
as the most learned and best counsellor of them all; and therefore 
undertake with great confidence, and dispatch, without any scruple, 
any business whatsoever offered to their hands: wherein they deal 
with men in their estates, as many that are called physicians (but in 
truth empirics) deal with men in their bodies (an evil fit for the con- 
sideration of Parliament). How they come to this, their supposed 
dexterity and skill, is a wonder, except that saying be false. Nemo 
tiascitur artifex. Either it must be bom with them, or they must 
have it by education, or they must not have it at all. But if they 
will tell me they have good precedents, I will tell them that a good 
conveyancer must be as well able to judge of the validity of the title 
and primitive estate of him that is to convey (which a man can never 
do without the knowledge of the rules of law, no more than a bUnd 
man can judge of colours), as to make a derivative estate and con- 
veyance by a good precedent; for scire est per causa s scire, as the 
philosopher speaks. And as well, for aught I know, may a man be 
an able physician, by certain medicines onlyj that never read so 
much as the grounds of physic, as such men be able conveyancers 
by their precedents only, that never read so much as the maxims of 
law: Nullum medicamentum idem est in omnibus. For my part I 
must ingenuously profess that I can scarce. look into a title or med- 
dle with a conveyance of weight, wherein I cannot make and move 

IS 
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more doubts and questions than / am able to resolve and answer; 
and therefore these men have gotten the start of me much. And 
yet much marvel it is to see how these empirics of the law (if I 
may so call them) are sought unto and made use of, and that not 
only in lesser but ofttimes in greater and more weighty businesses, 
and that without the assistance of any others more able and suffi- 
cient; the which is not for lack of opportunity of finding more 
learned men in the law, for there is a sufficient store of them in all 
places; nor do those that employ these empirics of the law always 
save (if they think it saved) money hereby; for, besides the great 
mischief which is ofttimes done themselves by the unskillfiilness of 
these workmen, some of them by reason of their much custom are 
grown more chargeable than an ordinary counsellor, Whose fee is 
certain and known. But of these empirics of the law and those 
that make use of them I might say, as sometime our blessed Saviour 
said, Let them alone, the blind leaders of the blind. Howbeit being 
now called (as I conceive) hereunto, I chuse rather to admonish 
them and to tell the first sort that I conceive them to be usurpers 
upon, and intruders into, other men's callings, and that they thrust 
their sickles into other men's harvest, and that they had not yet 
learned that rule of divinity, to abide in the calling wherein they 
are called, but exercise themselves in things too high for them; nor 
yet have they learned this, ne sutor ultra crepidam, let not the cob- 
bler go beyond his last; nor have they learned that, in guo guisque 
norit in hoc se exerceat; and let me tell the latter sort that they heed 
not enough this saying, caveat emptor; nor believe that saying, 
cuique in arte sua credendum, that every man is to be believed in 
his own art But if you will say to me that these men do their work 
well, and their work doth succeed well, I will say to you, that the 
blind may happily hit the mark; and it may fall out that sometimes 
they do their work well, and it doth succeed well, but ofttimes woe- 
ful experience sheweth the contrary, and that many men have been 
much mischieved everywhere by the ignorance of these men. (Shep, 
Touchst. Preface.) 

** The statute of wills was not made till the 32 Hen. 8. 

** If A. be bound to the abbot of D. , and A. is professed a monk 
of the same abbey, and after is made abbot thereof, he shall have 
an action of debt against his own executors. (Co. Litt 133 b.) 

*• The intention of Parliament, in 27 Hen. 8, when they made 
the act that the possession should be where the use was, was to 
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remove ignorance, and that the country might know in whom the 
estate of the land was. (Plowd. 302.) But since conveyances have 
been to uses, the most perplexing cases have arisen in regard to the 
legal estate; it has been lost, as it were, in a wood, and only 
regained by the omnipotence of Parliament 

*^ Shep. Touch. 504. 

*8 Lord Hardwicke, in Hopkins v. Hopkins, i Atk. 591, speaks 
thus of the statute of uses: "And by this means a statute made 
upon great consideration, introduced in a solemn, pompous manner, 
hath had no other effect than to add at most three words to a 
conveyance." 

Much has been said with regard to the convenience and incon- 
venience arising from uses and trusts. York, one of the judges at 
the time this act was made, says: " It is absurd that I should enfeoff 
another with my land and yet claim it against my own gift." (Year 
Book, Easter Term, 27 Hen. 8.) And in the same case, which is a 
long one, the great point is agitated, whether an use and a trust is 
the same (Roper, in his life of Sir Thomas More, mentions the rea- 
son why the judges would not consider a trust to be the same with 
an use, p. 25, et seq. ) ; and whether there were either uses or trusts 
by the conunon law. 

The first case in which the court of chancery determined upon a 
feoffment to an use, seems to have been in 18 Edw. 4. A married 
woman made her will, and enfeoffed feoffees to the use of her hus- 
band and herself in fee ; the husband sued a subpoena against the 
feoffees, in order to take the opinion of the court, whether this will 
was good or not ; and it was considered as a case of some import- 
ance, as common law judges assisted the chancellor. One of these 
assistants seemed to think it good in chancery, being a court of con- 
science ; the other judges, in concurrence with the chanceller, agreed 
that as the will was void at common law, it was void likewise in that 
court 

The next case is in Easter Term, 21 Ed. 3, when it was attempted 
to make the feoffment of an infant under the age of fifteen good, 
after the execution of which he made a secret trust to the feoffees 
by parol. This was likewise determined to be void : and in the 15 
Hen. 7, it was agreed by the judges that the cestui que use had no 
right whatsoever to the land but by the permission of the feoffees. 

These cases are, perhaps, not such as will be looked after by a 
modem practicer in a coiut of equity ; they shew, however, that 
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these Jldei commissa, and ingenious inventions, were at first much 
discountenanced. The preamble to the statute likewise inveighs 
much against the ill consequences arising from them ; and therefore, 
as lawyers somewhat technically express it, executes the use to the pos- 
session; or to speak more intelligibly to. a common apprehension, 
unites them. It would have been still more commendable, perhaps, 
to have in many instances abolished them ; for why is any one, 
either in the possession or transferring of his property, most un- 
necessarily to make use of the intervention and name of another ; 
at least in the greater part of worldly transactions, this is by no 
means requisite. (Ban*, on the Statutes, 397.) 

We all know the natiu'e of an use, that it was a mere equitable 
interest ; the estate in law was in one, and the benefit and advantage 
of the estate in another. Uses are' indeed strange things in their 
nature, and of new invention in the law. The original of them was 
to avoid the statutes of mortmain. (Brent's Case, 2 Leon. 14,) 
For when those statutes prohibited the conveying estates to the 
clergy, they found out this way to have the estate conveyed to lay 
persons, under secret trusts, to their use, which in those days 
affected the conscience of the people ; and until the time of Henry 
the 8th, clergymen sat in the chancery ; who having power over 
men's consciences, enforced them to perform those uses. Indeed, 
for a time uses were kept secret, and did not much appear until the 
differences between the houses of York and Lancaster ; wherein the 
whole nation being engaged, both parties finding those uses conven- 
ient, and fit to preserve these estates, agreed to support them ; so 
that in Edward the 4th's time, we find more mention of them than 
before ; and they being thus brought in by a general consent, they 
were afterwards licked into form; so that at length, if a man for 
money, ahened and granted his land to one and his heirs, by this a 
use was raised by construction, and it amounted to a bargain and 
sale ; and so is Fox's Case. (8 Co. 94 a. 12 Mod. 162.) 

« Plowd. 538. 

*" Cro. Jac. 590. 

&i In opposition to equity, we have what the lawyers call strictum 
jus: which phrase, according to Budceus, is peculiar to lawyers ; 
denoting such pure and exact law as is full of rigour, and almost 
amounts unto iniquity itself; and this is sometimes called strict 
law, sometimes a subtility of words, and sometimes the quirks or 
finesses of the law ; in Latin termed apices juris. Again, rigour of 
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law is sometimes called strict reason, and a subtility of law, and 
also nimia subtilitas ; but the Comedian says, that tliis summum jus 
is summa injuria: and Columella, in his work, de Re Rustica . calls 
it sumina crux : wherefore, by several texts of law, we ought to 
prefer equity unto strict law. (Ayl. Civil Law, 38.) 

The judges in our courts of law are bound by their oaths to ob- 
serve the strict rules of law ; and therefore, as upright judges, they 
must determine according to the known customs and statutes of the 
realm, although they are sensible, that even in so judging, they do 
an act of manifest injustice. On the other hand, the judge ia a 
court of equity is bound not to suffer an act of injustice to prevail, 
though it be warranted by the forms and proceedings of law ; and 
therefore he moderates the rigour of several penalties ; relaxes the 
strict ties of unreasonable conditions ; aids against unavoidable 
losses, clandestine frauds, and the like ; and thence it is, that judg- 
ment shall be given in the same case against a man on one side of 
Westminster hall, and quite contrary, for him on the other ; and yet 
both these agreeable to justice. The narrow-minded person, who 
labours under his great affection for form and order, cannot see the 
beauty of this contrivance, whereby justice is produced from such 
jarring jurisdictions ; and what neither strict form and order, or ab- 
solute latitude in judging, can separately produce, is effected by the 
excellent temperature of both together. This hath been judiciously 
compared to the mingling of two herbs, which of themselves are 
poison, but together make a wholesome medicine. (Francis's 
Maxims, preface.) 

62 Ruth. 4, 7, 8. Deut. 25, 9. 10. 

M i. e. J ude and Maude. 

6* Blount's Ten. 102, 103. "It may seem odd," says Mr. Wil- 
kins (Asiatic Miscellany), "that a charter of legal conveyance of 
property should be ranked among the literary compositions of any 
people ; but so widely do the manners of the Hindoos differ from 
those of Europe, that as our lawyers multipy words and clauses, in 
order to render a grant complete, and to guard against everything 
which may invalidate it, the Pundits seem to dispatch the legal part 
of the deed with brevity; but in a long preamble and conclusion, 
make an extraordinary display of their own learning, eloquence, and 
powers of composition, both in prose and in verse. In the preamble 
to one of their original grants of land of very ancient date, is an 
encomium of the monarch who grants it, in a bold strain of eastern 
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exaggeration: — "When his inniimerable army marched, the 
heavens were so filled with the dust of their feet, that the birds of 
the air could rest upon it. His elephants moved like walking 
mountains, and the earth, oppressed by their weight, mouldered into 
dust." 

*» In lo H. 8. lo, it is mentioned as a thing notorious, "that 
those who have no freehold may convey a freehold. " The convey- 
ance, which will pass a freehold from a person who has none, must 
necessarily be a feoffment, since there is no other conveyance in the 
law which will produce that effect. A man may devise "that his 
lands should be sold by his executors " ; in which case the lands de- 
scend upon the death of the testator to his heir at law, and the exe- 
cutors take no interest by the will Babington, a learned judge, in 
putting such a case, and taking notice of the feoffment of the exe- 
cutors, makes this remark : "And so," says he, "a man may have 
a lawful freehold from a person who has nothing in the land ; as a 
man may have fire from a flint, which has no fire in it." (9 H. 6. 
24. I Burr. 94, 95.) 

If tenant for years make a feoffment in fee, it divests the whole 
estate of him in the reversion ; but if he levy a fine, nil operatur, 
no freehold passes ; and it may be alleged quod partes ^nis nilhabu- 
erunt. A fine is improperly called a feoffment on record, it has only 
the effects of a feoffment to some purposes, if he who levies the fine 
was seised of the freehold at the time of the fine levied. (Smith 
dem. Dormer v. Parkhurst, 7 Mod. 368.) 

*• Pope innocent the Third exalted the papal power as much 
above the regal, as spirtual things are better than temporal, or the 
soul superior to the body ; and having compared these two powers 
to the two great lights in the firmament, inferred from thence that 
the pontifical authority is as much superior to the regal, as the sun 
is greater than the moon. Upon which, there arising some differ- 
ence concerning the proportion of magnitude betwixt these two lumi- 
naries, and consequently betwixt these two other great powers, the 
Gloss to the Decretals does learnedly refer us to Ptolemy's Alma- 
gest, to adjust the proportion! 

67 Touchst. 

^^ Except a power collateral. 

^ But it seems, a man may be called upon to convey mere moon- 
shine. If A. covenant with B. to convey all his right and title to the 
manor of D. . to which A. hath no right, it is not a good plea in an 
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# 
action of covenant that he had no right, etc. , but he must make such 
a conveyance as would in truth pass all his title, in case he had any ; 
and he is estopped by his covenant to say he had no title. (Anon. 
12 Mod. 399. per. Holt, C. J.) 

^ The office of an express covenant is to assist, further, and sup- 
port the grant ; and is, as Lord Hobart calls it, a wall, or a muni- 
ment about it. Earl of Clanrickard's Case. 

•^ The learned Selden gives us a grant of tithes in the reign of 
King Stephen, from William Earl of Warren and Surry, to the priory 
of Lewes, in Sussex, wherein livery and seisin was, as it were, made 
upon the altar by the hair of the head, both of the grantor and his 
brother (cut off by Henry, Bishop of Winchester) ; and he observes, 
it was not without other example in those ancient times, wherein 
both tithes and other possessions were solemnly consecrated, 
either by hair, a horn, a cup, a knife, or a candlestick, or what 
might really be delivered on the altar. And that the form of con- 
veyance in perpetual right, both to the chiu-ch and laity, was to give 
into the hands of the grantee or feoffee some such thing, as at this 
day a twig or turf is, in feoffments ; or as in institutions (according 
to the formulary of the court of Rome), a ring is to be given ; and 
the altar was usually made the place of such a livery. (Hist, of 
Tithes, 341.) 

^ A lessee of a house, who covenants generally to repair, is bound 
to repair if it be biimed by accidental fire. (6 T. R. 650.) When 
the law creates a duty, and the party is disabled to perform it, with- 
out any default in him, the law will excuse him; but when the party 
by his own contract creates a duty or charge upon himself, he is 
bound to make it good, notwithstanding any accident by inevitable 
necessity. A lessee, who covenants to pay rent and to repair, with 
an exception of casualties by fire, is liable upon the covenant for 
rent, though the premises are burnt down and not rebuilt by the 
lessor, after notice, (i T. R. 310.) The mischief would have been 
prevented if the exception of fire had extended to the covenant to 
pay the rent. A lease for years ought to have certainty in three 
limitations, viz., in the commencement of the term, in the continu^ 
ance of it, and in the end of it So all these ought to be known at 
the commencement of the lease; and words in a lease which do not 
make this appear are but babble. (Plowd. 272.) 

If a man maketh a lease for twenty-one years, if he shall so long 
live, this is a good lease for years; and yet it is certain in uncertainty, 
for the life of J. S. is imcertain. jCo. Litt. 45, B.) 
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^ Lease to another, to commence at Michaelmas next, the lessee 
may grant the lease over, and yet he shall not have an action of. 
trespass before entry. (Plowd. 142.) 

^ 29 Car. 2, c. 3. 

® See the Treatise on Capiases and Outlawry, by Fabian Phillips, 
115; and Ban*, on the Ancient Statutes, p. 120, in note. 

^ 2 Mod. 252. 

87 "This world is for worldlings to possess and enjoy; it was 
(say the Rabbins) tnade for the presumptuous: and although God 
did not altogether design it for them, yet men have almost made it 
so. They are best qualified to thrive in it who can lustily bustle and 
scramble; who can fiercely swagger and huff; who can fawn; who 
can wind and wiggle like a serpent; who can finely cog and gloze; 
who can neatly shuffle and juggle; who can shrewdly overreach and 
undermine others; those slippery, wily artists, who can veer any 
whither with any wind; those men of impregnable confidence, who 
can insist upon any pretences; who can be indefatigably and irre- 
sistibly urgent, nor will be repulsed or baffled ^jy any means; those 
who have a temper so lax and supple that they can bend it to any 
compliance advantageous to them; who have a spirit so limber that 
they can stretch it any whither; who have face enough and con- 
science little enough to do anything; who have no certain principles 
but such as will sort with their interests; no rules, but such Lesbian 
and leaden ones, that easily may be accommodated to their pur- 
poses; whose designs all tend to their own private advantage, with- 
out any regard to the public or to the good of others; who can use 
any means conducible to such designs; boggle at nothing which 
serveth their purpose; not caring what they say, be it true or false; 
what they do, be it right or wrong, so it seem profitable. This is 
called wisdom, prudence, dexterity, ability, knowledge of men, and 
of the world, and I know not what besides." (Issac Barrow, 4 
Serm. on Contentment, 118.) 

*8 " Shades that to Bacon could retreat afford, 
Become the portion of a booby lord; 
And Hemsley, once proud Buckingham's delight 
Slides to a scrivener or a city knight" 

— Pope. 

^ Devises of lands differ extremely from wills. They are no 
appointment of an heir; they create no representation; the devisee 
does not stand in the place of the devisor as to simple contract 
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debts; anfl till the statute 3 & 4, W. & M., c. 14, the devisee was not 
liable to specialty debts (because he was considered as an alienee 
and not as heir). They are conveyances or dispositions mortis causa, 
and that is the reason why a man cannot devise land which he shall 
afterwards acquire. One devise may be void, another good. There 
is no probate of the whole instrument; every several devisee must 
make out his title in a distinct cause, and de novo, against every new 
party, (i Burr. 429.) 

^" 32 Hen. 8, c. I, explained by 34 and 35 Hen. 8, c. 5, s- 4; and 
29 Car. 2, c. 3. 

^* Tenant in tail, with remainder in fee in contingency, may 
devise ; and if he leaves no issue at his death his devise shall be 
good. (3 Burr. 1494.) 

^' The following rules or cautions may be of great use in making 
>vills: — 

1. Make It by good advice in your perfect memory, and inform 
your counsel truly of the estates and tenures of your lands. 

2. It is good, if your will concern inheritance, to make it indented, 
and to leave one part with a friend, lest after your death it be 
suppressed. 

3. At the time of the publication of the will call credible witnesses 
to subscribe their names to it. 

4. If it may be let all the will be written with one and the same 
hand, and in one and the same parchment or paper, for fear of 
alteration, addition, or diminution. 

5. Let the hand and seal of the devisor be set to it. 

6. If it be in several parts let his hand and seal be put, and the 
names of the witnesses subscribed to each part. 

7. If there be any interlining or razure in the will let a memo- 
randum be made of it and signed by the testator. 

8. If you make any revocation of your will, <w of any part of it, 
make it by writing, by good advice; for on a revocation by word 
follow controversies, some of the witnesses affirming it to be in one 
manner, some in another. (3 Co. 36.) 

The 29 Car. II. , c. 3, enacts (among other things) that the will 
shall be signed by the testator, or some other person in his presence, 
and by his express direction (for illness may render him unable to 
sign it himself), and be subscribed in his presence by three or four 
credible witnesses. On this subject the observations of Lord Mans- 
field are most important: — 
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"The thkd rule or caution in making wills, given by Lord Coke, 
is: at the time of the will call in credible witnesses to subscribe their 
names to it Lord Coke certainly meant 'persons of credit and 
character. ' 

"From hence, and fh>m the usage in penal acts directing con- 
victions, I am persuaded that the epithet was inserted as a word of 
course and misapplied. Had the operation or effect of the word in 
this particular case been attended to it never would have been 
inserted; because in the natural and obvious sense the meaning 
must be rejected from the consequences it would have; and in any 
other it has no meaning at all; for, suppose it to signify competent, 
competency is implied in the term ' witnesses.' 

* ' The whole clause which introduces a positive solemnity to be 
observed, not by the learned only but by the unlearned; at a time 
when they are supposed to be without legal advice; in a matter 
which greatly concerns every proprietor of land; where the direction 
should be plain to the meanest capacity; is so loose that there is 
not a single branch of the solemnity defined or described with 
sufficient certainty to convey the same idea to the greatest capacity. 

"There have been litigations and contradictory opinions upon 
almost every part of the form; as — What is signing by the testator? 
Whether the witnesses are to attest uno contextu, uno eodemq, tern' 
foref Whether they are to see the testator sign? Whether they 
ought to know that he signs it as his >\-ill? Whether he ought to 
publish it as his will? A very little precision, and a very few words, 
might have prevented all these questions. 

" In a clause not the most accurate I can easily believe that the 
usual epithet 'credible' slipped in, as of course, without attention 
to the impropriety of using it on this occasion. After the com- 
petence of a witness is allowed the consideration of his ability 
arises, and not before. Persons undoubtedly credible cannot be 
witnesses under particular circumstances; persons manifestly incred- 
ible may be, and often are, witnesses. 

" It has been said that the act of 29 Car. II., c. 3, was drawn by 
Lord C. J. Hale; but this is scarce probable. It was not passed 
till after his death; and it was brought in in the common way, and 
not upon any reference to the judges. 

"But what sense soever is put upon the word 'credible' the 
statute .leaves the question just as it was; for it does not declare 
who are or are not credible, or (if it is supposed to mean competent) 
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who are competent or incompetent. Supposing the subscribing 
witnesses honest, how little need they know? They do not know 
the contents; they need not be together; they need not see the tes- 
tator sign (if he acknowledges his hand it is sufficient) ; they need 
not know it to be a will (if he delivers it as a deed it is sufficient), 
(i Burr. 420.) 

" Let a will be ever so fair a slip in form is fatal, which is a cer- 
tain mischief. But if a will be fraudulent, though it is allowed to 
be formal, it may be set aside upon evidence and circumstances." 
(Ibid. 423.) 

The hardest case, perhaps, to be found in the books is the follow- 
ing: A mother devised her real and personal estate to her daughter 
and only child; and if she died before she was of age to dispose 
thereof, then the testratrix devised it over. The daughter lived to 
be married, and died between twenty and twenty-one, leaving a 
daughter. Lord Hardwick decreed the real estate to the devisee 
over. 

" As every one for the last two centuries has had the power of 
devising his land, it may perhaps be thought extraordinary that this 
power should not have been derived from the common law [there are 
instances in Rymer of the kings of England empowering particular 
persons to make their wills. Edward IIL gives such a power to his 
son, the Black Prince], but from an act of parliament. The reason 
of this I take to arise from so few being capable formerly of writing a 
will, or of having an opportunity of procuring a person who could 
write what they dictated. If it is said that by the common law every 
one had a right thus to dispose of his personal property, the an- 
swer is, that personal estate was anciently one of those minima de 
quibus tion curat lex. Besides, this land could not be transferred 
without the consent of the king or the superior lord; and a fine was 
paid for the obtaining his consent to such ahenation. The will, 
moreover, could not be opened or known till after the testator's 
death; and possibly the devisee was the mortal enemy of the feudal 
lord, who would not permit such a tenant to be imposed upon 
him. These, or other reasons, must have occasioned this power 
not being given to the owner of the land by the common law; as 
by most other laws [by the laws of the twelve tables, uti quisque 
legasnt ita jus esto. There are many regulations with regard to 
wills in the Koran; and Herrera mentions that the native Mexicans 
had this power; so that it may be said to prevail as law in three 
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parts of the globe. It is difficult to know, in the ancient laws col- 
lected by Lindanbrogue and Balusius, whether the Germans had 
this power or not, as Mabillon observes, that in the early ages tes- 
iamentum signified any kind of contract. D. Dipl. p. 3], the sub- 
ject hath this indulgence, which seems to be a great spur to 
industry, as well as a security of the dutiful behaviour of the family 
and relations to him who is invested with such a power. 

As wills are often construed contrary to a fundamental rule, viz., 
that they are to be expounded agreeable to the intention, the testa- 
tor might as well have continued to have had no such power. The 
reason generally given for such decisions is, that precedents of other 
adjudged cases must be followed; as otherwise the law will be un- 
certain, and advocates will not know how to advise their clients. 
The answer to this seems to be, that there cannot be a case in point, 
without the two wills are conceived in verbis ipsisnmis, and made by 
testators, in the same situation and circumstances; for surely it is 
strange to contend that the will of a duke and that of a mechanic 
can be made with the same views. The first will probably be a will 
of mere pride, and the other possibly of affection and equity; and if 
the intention of the testator is to be followed [which all agree, if it 
does not contradict a rule of law as if a testator devises a perpe- 
tuity, which he cannot do by any words, though most clearly ex- 
pressive of his intention], the same words may reasonably receive a 
different construction. 

As for the objection, that advocates would not know how to ad- 
vise their clients if precedents were not followed, I should think it 
may still be more easily answered. The advocate should read the 
will, and find out the testator's intention, without considering what 
determinations have been made upon other wills. And I remember 
to have heard a learned judge, within these few years, thank the bar 
for not having, in an argument upon a will, cited any cases, as every 
will was to stand upon its own bottom. If it would not be thought 
too presumptuous I would venture still to go farther, and contend 
that the same rule should prevail with respect to the construction of 
a deed; nor is it proper to suppose that they are all drawn with the 
strictest accuracy and best advice when it is well known that the 
greater part are never revised but by those whose imperfect knowl- 
edge of the law is perhaps rather productive of more errors than if 
the deed was penned by one who had not what is called a profes- 
sional education. It is, in short, to suppose what is contrary to the 
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fact and every one's experience; and an argument built upon such 
a supposal can never carry with it or deserve any great weight. 
(Barr. on the Statutes, 389.) In many of the cases which have been 
litigated, and in which it has been decided that the first devisee was 
only entitled to a life estate, one cannot but suspect, privately speak- 
ing, that it was the intention of the devisor to give the absolute prop- 
erty to the first taker. Per Lord Kenyon. (Denn dem. Moor v. 
Meller, 5 Term Rep. 562.) 

T* The validity of a common recovery was first established by 
TaJtarum's Case, in the reign of Edward IV. 

"The perpetuities established by the statute de donis in process 
of time had so much contributed to the increase of power in the 
great barons, that about two centuries afterwards it was in a great 
measure evaded by the invention of what is called a common re- 
covery: it was impossible for the crown to procure a repeal of the 
law in the house of lords, and therefore the judges had probably an 
intimation that they must by astutia, as it is called, render a statute 
of no effect, which the king could not extort an alteration of from 
one part of the legislature. The great benefit arising from this 
method of cutting off an entail seems to have made us shut our eyes 
on two very glaring improprieties in this fiction of a common recov- 
ery. The first is, that it is in direct opposition to the express and 
clear words of a subsisting law; and let the inconveniences of a 
statute be what they may, no judge, or bench of judges, can consti- 
tutionally dispense with them: their office \hjus dicere, not Jus dare. 
As then the mischiefs arising from this chapter of Westminster the 
2d are universally seen and acknowledged, why should it not be 
repealed by (that power which can only repeal it) the legislature? 
I never heard but of one objection to this, which is, that certain 
officers and patentees would lose the fees which they are entitled to 
upon common recoveries. If there are such claimants who would 
be injured by the alteration, it is but just that they should have a 
reasonable compensation; and the repealing act need not consist of 
many words: it is only necessary to say, that every tenant in tail 
shall to all intents and purposes be considered as tenant in fee sim- 
ple, which he is indeed at present, with this only difference that a 
tenant in tail can dispose of his land by one method gf conveyance 
(that of a common recovery), and a tenant in fee simple may choose 
out of many different modes of conveyance. 

' * The other impropriety in the common recovery is the very ridic- 
16 
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uloiis and absurd fiction by which the statute is evaded. There 
have formerly been many questions arising upon mistakes in suffer- 
ing recoveries, which as often as they have been argued, it hath 
been attempted with great ingenuity to decide upon principle ; but 
how can such a fiction be supported, or any thing relative to it upon 
solid ground or argument. Most men of fortune and rank in this 
country never enter a court of justice, but to go through this most 
ridiculous ceremony. Can the sergeants who mutter certain jargon, 
or the judges who preside, explain to such a person what is going 
forward ? What an impression this must leave with regard to other 
legal proceedings! In this enlightened age, when other questions 
are decided with such strength and force of argument (without that 
refined subtilty which forinerly prevailed, to the disgrace of the 
law), it is high time that there should be an end of such luiintelli- 
gible tnmipery." (Barr. on the Statutes, p. lOO.) 

On what foundation of reason (says Lx)rd Kenyon, 7 T. R. 415), 
does the whole doctrine of a common recovery stand which takes 
away an estate which the statute de donis meant to be tmalienable, 
from the issue in tail, on the ground of their receiving a recompense 
in value from the common vouchee? 

'* Of the Court of Common Pleas, a man not worth anything, 
and one that hath no land to render in value. (Shep. Touch. 38.) 

^* We are indebted to the former of these cases for all the elab- 
orate disquisitions respecting the scintilla juris, and to the latter 
for the famous rule which forms the principal feature of Mr. 
Feame's celebrated book on contingent remainders. 

The Shellys were a family of distinction in Sussex. Richard and 
Thomas Shelly were a long time engaged in litigation; and Queen 
Elizabeth hearing of it, ordered her Lord Chancellor to summon the 
judges to put an end to it, to prevent the ruin of so ancient a 
family. (Engl. Baronets, ed. 1737.) 

^^ Feame's Cont. Rem. last edit. 186. "Make this t.g'g stand 
erect," said Columbus to those who disbelieved his conjecture with 
respect to the afterwards new found world; and some tried twice, 
and others thrice, and all declared it was impossible. Coliunbus 
then holding up the ^^g in a perpendicular direction, and gently 
tapping the shell, placed it erect on the. table, raying "there the 
impossible thing is done." The mystery respecting the rule in 
Shelly's case may be explained by means just as simple. 

'* When one observed, as long ago as the reign of Henry VIII. 
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that the number of lawyers would mar the occupation, the facetious 
John Heywood answered: "No; for always the more spaniels the 
more game." 

^ A fooTs arbitrament. An hungry beggar espying dainty 
cheer in a cook's shop, hasted thither, and being set down, did eat 
a small piece of his own bread, and incontinently received such won- 
derful comfort by the sweet smell of the cook's catcs and sauces, 
whereof he tasted not a bit, that he confessed his eager stomach was 
as well satisfied therewith, and had as good a repast as if he had 
indeed stuffed his paunch with the best cheer there; which the cook 
hearing, straightways with a stem countenance bid the poor caitiff 
pay for his breakfast; whereat the simple guest was mightily 
amazed, and the crafty cook so much the more earnest, insomuch 
that this poor man and the cook were content therein to abide the 
award of him that should next pass by. No sooner was the sub- 
mission made, but thither cometh a most notorious natural fool, to 
whom, as their judge, they rehearsed the matter, which being 
heard, the idiot caused the poor man to put so much money between 
two basons as the covetous cook exacted, and to shake them in the 
cook's hearing; which done, this arbitrator awarded that, as the 
cook had fed the poor man with the only smell of his cates, so the 
poor man should pay him, therefore, with the only sound of his 
coin: which sentence was highly approved of by the hearers. (2 
West Symb. Tit. Arbitrament) 

A simple magistrate's arbitrament. . Not much unlike to the 
above is that which is reported of a covetous churl, who sorrowed 
extremely for that he had lost a purse with one and twenty angels 
in it. But an honest man having found the same, of mere con- 
science delivered it to the same churl, who not once thanking him 
that w^as the bringer, fell to account his coin, and finding only 
twenty angels in the purse, with great rigour exacted the odd angel; 
and because the honest man denied the finding thereof, he con- 
vented him before a magistrate of a corporation, whose wealth and 
authority far exceeded his wit (as in some places commonly hap- 
peneth, for that affection and simplicity be their ordinary electors). 
The plaintiflf sweareth that there was one and twenty angels in the 
purse which he" lost; the defendant, that there were only twenty in 
that which he found- Whereupon the magistrate pronounced that 
the purse found was not the plaintiffs, and therefore adjudged him 
to restore unto the defendant the purse with twenty angels, leaving 
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the plaintiff to good fortune for the finding again of his purse with 
one and twenty angels. I think a man may try a thousand fools in 
the like cases before he receive the like sentence, (Ibid.) 

*" Nothing more is meant than what the Greeks called irappi)<ria. 

*^ The famous Charles Townshend, going out of the House of 
Commons one day (when the celebrated Sergeant HcMrit, then Lord 
Chancellor of Ireland, was thundering away upon some dull law 
question), was met by a friend in the lobby, who hastily asked him 
whether the house was up. " No," said Townshend very gravely, 
but the sergeant is." 

^ The Baron had one of the strangest noses ever seen ; its shape 
resembled much the trunk of an elephant "Brother, brother," 
said the Baron to the Counsel, " you are handling the cause in a 
very lame manner." "O, no, my Lordl" was the reply; "have 
patience with me, and I'll make it as plain as the nose on your 
Lordship's face. " 

** Right profitable are the ancient books of the common law yet 
extant, as Glanville, Bracton, Britton, Fleta, Ingham, and Novae Nar- 
rationes, and those also of later times, as the Old Tenures, old Natura 
Brevium, Littleton, Doctor and Student, Perkins, Fitzherbert's Nat- 
ura Brevium, and Stamford, of which the Register, Littleton, Fitzher- 
bert, and Stamford are most necessary and of greatest authority 
and excellency; and yet the others also are not without their fruit. 
In reading of the cases in the books at large which sometimes are 
obscure and misprinted, if the reader, after the diligent reading of 
the case, shall observe how the case is abridged in those two great 
abridgments of Justice Fitzherbert, and Sir Robert Brooke, it will 
both illustrate the case and delight the reader ; and yet neither that 
of Statham, nor that of the Book of Assises is to be rejected; and 
for pleading the great Book of Entries is of singular use and utility. 
To the former reports you may add the exquisite and elaborate 
commentaries at large of Master Plowden, a grave man, and sing- 
ularly well learned; and the summary and fruitful observations of 
that famous and most reverend judge and sage of the law, Sir 
James Dyer, Knight, late Chief Justice of the Court of Common 
Pleas, and mine own simple labours. Then you have fifteen books 
or treatises, and as many volumes of the reports, besides the abridg- 
ments of the common law ; for I speak not of the statutes and acts 
of parliament, whereof there be divers great voliunes. And for that 
it is hard for a man to report any part or branch of any art or sci- 



Digitized 



by Google 



Conveyancer* s Guide, 185 

ence justly and truly, which he professeth not, and impossible to 
make a just and true relation of anything that he understands not; 
I pray thee beware of chronicle law reported in our annals, for that 
will undoubtedly lead thee to error. (Pref. 3 Rep.) To the abridg- 
ments mentioned by Lord Coke we may now add those of Hughes, 
Roll, Shepherd, D'Anvers, Nelson, and Bacon, and Viner's and 
Comyns' Digest, making about fifty folio volumes; to the reports 
may be added several himdrcds of volumes; to the treatises some 
thousands; and our statute law is distributed into near thirty vol- 
umes quarto. What is the Talmud of the Jews, in twelve folio vol- 
umes, swallo\ving up the written law of Moses, compared to this, or 
the civil law, distributed into two thousand volumes, by way of 
gloss and commentary upon the law of the twelve tables? We may 
consider the confusion and ambiguity of our law as one of the evils 
we ought to deprecate, and pray with the Italian: *' Da gli et 
ccstera de notat, da furia dt villani, and Da gtiazuabuglio di med- 
ic i." (V. Herm. Hug. de orig. Scr. c. 21.) 

" It was observed near forty years ago that the knowledge neces- 
sary for every person to possess who is to practice the law with 
credit to himself and advantage to his clients, is of so very abstruse 
a nature, and comprehends such a variety of different matters that 
the utmost time which the compass of a life allows for the study is 
not more than sufficient for the acquisition of that branch of knowl- 
edge only. (Pref. Co. Litt. ed. 1788.) 

** If law be a science, and really deserves so sublime a name, it 
must be founded on principle, and claim an exalted rank in the em- 
pire of reason; but if it be merely an unconnected series of decrees 
and ordinances its use may remain, though its dignity be lessened; 
and he will become the greatest lawyer who has the strongest habit- 
ual or artificial memory. (Sir W. Jones, Bailm. 123.) 

* A sea officer happening to speak of his ships being at quaran- 
tine, "Where doth Quarantine lie," said a lawyer; " I know it is 
an island, but cannot exactly recollect in what latitude?" (Simp. 
Study of the Law, 16.) 

^ Thomas Ravenscroft, seised in fee of land, etc., did by his 
will devise the same to his wife for life; and further, he devised to 
his wife 500/. to be raised by her, or by her executors, etc. , by sale 
of timber, or by sale of any part of the lands, or by digging, sink- 
ing, getting, and sale of coals on the premises, etc. , at her choice, or 
at the election of her executors; and that if his said wife should die 
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before the said sum of 500/. was raised, then he gave her power, 
either by deed or will in her lifetime, to appoint any person to raise 
the same after her death in manner as aforesaid; but if either of his 
sisters, Anne Lunsford or Dorothy Evatt, or the trustees named in 
his will, should pay unto his said wife or her executors, etc., the 
said sum of 500/. then the power of selling timber, etc., should 
cease; and after the decease of his said wife he devised the said 
lands to Francis Bramston, sergeant at law, Charles Nott, and Ed- 
ward Parry, and "to the survivors and survivor of them (without 
saying to their heirs), subject to the raising the 500/. upon trust for 
his said sisters, equally between them, during their lives, without 
committing any waste; and that if they happened to die, leaving 
issue or issues of their bodies, then in trust, that the mother's share 
should be for such issue or issues, or else in trust for the survivor or 
survivors of them, and their respective issue or issues; and that if 
both his said sisters should die without issue, or having issue such 
issue should die without issue, then the said trustees should stand 
and be intrusted for John Swift, and the heirs male of his body; and 
for want of such issue, then in trust for Ravenscroft GifFord, and 
the heirs male of his body, with several remainders over. Held, 
that the trustees took a fee, because the devise could not otherwise 
serve all the tnist estates carved out of it; that the trusts were exe- 
cuted by the statute of uses, and that the sisters took an estate for 
hfe only, and not in tail, with contingent remainders to their chil- 
dren. Lx)rd Raymond, C. J., observed, that the word "issue" had 
not one determinate sense, in which it is to be taken in all cases — • 
not even in a common law conveyance, and much less in a will. 
Feoffment to A. and his issue male is not an estate tail in the feoffee, 
for want of the word "heirs. " Where issue is a word of limitation, 
it is nomen collectivum ; but where it is a designatio persona, or a 
word of purchase, it is not. Afterwards the cause went up to the 
House of Lords, and was argued by Sir Philip York, Attorney-Gen- 
eral, and Mr. Bootle, to make it an estate tail; and by Mr. Fazak- 
erly and Mr. Strange, to make it but an estate for life. Nine judges 
were of opinion it was but an estate for life and three held it an 
estate tail. 

Before the lords gave judgment the learned Bishop of Chichester 
stood up and said " he did not pretend to understand the niceties 
of the law; but the question seemed to him very much to depend 
upon a grammatical construction of the words of the will; and per- 
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ceived that the three judges, who differed from the rest, seemed to 
argue from the grammar of it; and he was of opinion that, accord- 
ing to grammatical construction, he should rather think ' survivor 
or survivors,' should be most properly referred to the sisters, rather 
than to the issue; and thereupon the House of Lords, nemine con- 
tradicente, gave judgment according to the three judges, and re- 
versed the judgment given by the King's Bench. (Shaw v. Weigh, 
2 Strange, 798; 8 Mod. 253, 382.) 

In Walsh v. Paterson, 3 Atk. 194, it is said, " there was a case 
before the Council Board, in which the chiefs assisted, and have 
not agreed on the construction of the word ' or. ' " 

In Rex V. Sparling, i Stranje, 498, the court said it was a matter 
of great dispute amongst the learned, what are oaths and what 
curses. 

Lord Hale has been much praised for applying the word quasi to 
certain estates of (if we may be allowed the expression) an amphib- 
ious nature. Lord C. J. Eyre thus explains that word as so ap- 
plied: " senseless jargon — a term used to denote something which 
is supposed to be neither the old nor a new estate, but something 
between both; something perfectly anomalous and unintelligible." 
(i Bos. and Pul. 595.) 

In Robinson v. Robinson, i Burr. 38, a man took an estate of 
inheritance for ever, although it was given to him for life only, and 
no longer. 

In Rose ex dem. Vere and others v. Hill, 3 Burr. 1881, it was 
held that the word "executors" is equivalent to the word " heirs* 
in a will. 

^ Lord Mansfield absolutely forbid the citing of Bamardiston's 
Reports, as it would only be misleading students to put them upon 
reading such a book. He said it was marvelous, however, to those 
who knew the sergeant, and his manner of taking notes, that he 
should so often stumble upon what was right; but that there was 
not one case in his book which was so throughout. (2 Burr. 1142, 
in the margin.) 

^ Dom. Proc. 26th May, 1783. Bp. of London v. Fytche. Bul- 
ler, Justice, in delivering his opinion, in answer to the questions 
proposed to the judges, taking notice of a case which had been 
cited from this book, and of one cited from Noy by the counsel at 
the bar, observed, that they were books of no authority; and if his 
memory did not greatly fail him, had been forbidden by some of 
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their predecessors to be cited at the bar. In the debate of the same 
case, 30th May, 1783, Lord Thurlow said Carthew and this book 
were equally bad authority. 

*" Lord Hardwicke, speaking of the case Cave v. Cave, 2 Vem. 
508, says: "This case, as it is reported in the books is an authority 
in point; but I have ordered the register to be searched, and as it is 
there stated, it is impossible that it could be made a question in the 
cause. I am very sorry to find that the reports of so able a man 
should be so imperfect, and come out in this manner, (i Atk. 556.) 
•* A famous lawyei*, in the time of Queen Elizabeth {^ide Plowd. 
356, 376), upon whose death the following verses were justly 
made: — 

Elizabeth nonum regni dum transigit annum 

Gentis et Anglorum regia sceptra tenet, 
Anthonium rapiunt Maii mala sidera Brownum, 

Legum qui vivus gloria magna fuit, 
Abdita qui norat reserafe oracula jiuis 

Subtili ductu, et Nestoris eloquio. 
Ingenio pollens, animoque disertus et ore, 

Vix ulli poterant uberiora dari. 
Is fcelix nimium, si tam longoeva fuissent 
Quam fuerant animi dona stupenda sui. 
Abreptum fato hunc Essexia planxit alumnum, 

Legis et ereptum sedula turba gemit: 
Planxerunt illi, plangat simul Anglia tota, 
Nempe animos tristes perdita gemma facit. 
"'-^ Many solicitors now living can testify that of all autographs 
Sir Fletcher's was the worst ever seen. When applications were 
made to him in the way of explanation, the answer was, " go to my 
clerk, and if he is unable to make it out, the devil himself cannot." 
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TO THE READER. 



The following production of the late ingenious Mr. 
Surrebutter, special pleader and barrister at law, is 
submitted to your perusal by his executor in the pre- 
cise form in which it was found among the author's 
papers at his decease. The poem is divided into two 
parts, and the whole subdivided into eighteen lec- 
tures, being the substance of a course of instruction 
in the practice of the courts, and the art of special 
pleading, originally intended by the author for the 
use of his pupil and kinsman, Mr. Job Surrebutter, to 
whom it is particularly addressed. The author, in 
the outset of his plan, professes to demonstrate to his 
pupil the decided superiority of the common law 
over the civil with respect to some peculiar advan- 
tages, heretofore perhaps not fully considered; and 
from thence proceeds to instruct him in the history of 
a suit at common law, commencing with the original 
7vrit, and conducting him regularly through the whole 
of the subsequent process in all its splendid varieties 
and modifications; and finishing the first course of 
his lectures with the parties' final appearance in court, 
upon the return of the process of outlawry. 

The subsequent lectures, which compose the second 
part, resumed the subject at the point where it rested, 
preserving the epic and didactic character of the work 
17 
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through the remaining stages of the pleadings and the 
trial. 

The editor has only further to remark that he has 
subjoined to the text an explanation of the technical 
terms and legal references as they occur in the course 
of the poem. He has also, for the satisfaction of the 
candid reader, been at considerable pains to discover, 
if possible, whom the author really intended under 
the different characters he had interwoven with the 
history of the process and the trial; in this, however, 
the editor acknowledges, with concern, that he has 
completely failed, partly owing to a defect in the 
author's original MSS. and the total absence of dates, 
and partly to the changing of the venue in the trial, 
and the circumstance of the cause not having been 
tried at the assizes for the county wherein the trespass 
was committed, it is, perhaps, a fault in the original 
construction of this poem that the characters attempted 
to be delineated in it will not admit of any particular 
application; but as it is 2i posthumous production, due 
allowance, it is to be hoped, will be made for this 
imperfection. J. A. 
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SYLLABUS 

OF 

Ma, SURHEBUTTER'S PROFESSIONAL LECTURES. 



PART I. 

LECTURE I. 



Mr. S. proposes the plan of his lectures — His address to the 
gentlemen of the law, particularly to his kinsman, Mr. Job 
Surrebutter — The plan of Mr. Job's education for the study 
of the law commended — The superior advantages of his 
situation as a special pleader's pupil 199 

LECTURE II. 

Of the king and his prerogative — Of the civil and municipal 
administration of public justice, allegorically delineated and 
compared 204 

LECTURE IIL 

Comp?Tison continued — Of the civil law process — Excom- 
munication — Serious address to the civilians, with certain 
weighty interrogatories — Mr. Surrebutter's personal supe- 
riority as a common lawyer — Counsellor Bother'um and 
Counsellor Bore'um proposed to Mr. Job Surrebutter as 
models for his imitation. 208 



LECTURE 



Of the common law process — Invocation to an infernal spirit — 
Of the original, or original writ, and process thereon — The 
high sheriff — His executive power — Of law fictions 214 
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LECTURE V. 

Process continued — Of the writs latitat, capias, quo minus— 
Of filing common bail — Of special bail, or bail to the action. 218 

LECTURE VI. 

Of process against privileged persons — Of the distringas — Its 
physical and chirurgical qualities — Process to outlawry, and 
the party's appearance upon the capias utlagatum 221 

LECTURE VIL 

An episode, containing authentic memoirs of Mr. Surrebutter's 
professional career 226 

LECTURE VIII. 

Memoirs continued — Mr. Surrebutter is called to the bar- 
Goes the circuit — The character of Mr. Joseph Ferret, a 
country attorney — Subject resumed — Instructions to Mr. 
Job Surrebutter in the art of special pleading — Messrs. John 
Doe and Richard Roe — Conclusion of the first part 230 



PART 11. 
LECTURE L 



Mr. S. having finished the process of a suit at law, opens the 
present discourse with the pleadings, containing a poetical 
explanation of the composition and structure of the record, 
from the process to the postea^ illustrated with professional 
traits of the character of the late Thomas Tewkesbury, Esq., 
special pleader, with some account of his death 239 

LECTURE II. 

On the absurdity of legal innovations — Of references and arbi- 
trations — A justice of the peace — His judicial consequence 
in the eye of the law — The great advantages resulting from 
the multiplication of law offices, and the perplexity of legal 
proceedings , » . . ; ; 24S 
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LECTURE III. 

On misprisions in practice, contrasted with the professional 
exploits and exemplary conduct of Messrs. Hawk, Sharic, 
and other distinguished characters 249 

LECTURE IV. 

A short digression, containing a distant prospect — Mr. S. re- 
sumes the plan of his lectures — His instructions for forming 
the complete orator at the bar — Making a motion in court — 
Justifying bail — Addressing jury, eta 254 

LECTURE V. 

Of dress and action in speaking — Of ore tenus examination, 
and the best and most approved method of extracting truth 
from evidence 260 

LECTURE VI. 

Instruction continued, and illustrated by the examples of Mr. 
Counsellor Bother'um and Mr. Counsellor Bore'um, intro- 
ductory to the trial of trespass in assault and battery 264 

LECTURE VII. 
The trial as taken by an eminent short-hand writer. 

JOHN-A-GULL \ 

at sL vin Trespass. 

JOHN-A-GUDGEON j 

For the plaintiff, Mr. Counsellor Bother'um — For the defend- 
ant, Mr. Counsellor Bore'um — Mr. Bother'imi opens the 
pleadings — His speech at length 269 

LECTURE VIII. 

Examination of witnesses for the plaintiff — Mr. Simon Trout, 
dissenting preacher and schoolmaster, examined by Mr. 
Bother'um — Cross-examined by Mr. Bore'um — Evidence of 
Dr. Trench, surgeon and apothecary 273 
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LECTURE IX. 

Trial continued — Examination of Farmer Chubb by Mr. 
Bother'um — Cross-examined by Mr. Bore'um — Conclusion 
of the evidence for the plaintiff 278 

LECTURE X. 

The defendant's case — Mr. Bore'um's speech interrupted 
by Mr. Bother'um — His law argument — Cited cases — An- 
swered by Mr. Bore'um — Conclusion of Mr. Bore'um's 
speech, and of the arguments on both sides — End of the 
tenth lecture of the second part, and the last of the Pleader's 
Guide 281 
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THE 
PLEADER'S GXTTDE. 



PART I. 
LECTURE I. 

Mr. Surrebutter proposes the plan of his lectures : his address to 
the gentlemen of the law, particularly to his kinsman, Mr. Job 
Surrebutter — The plan of Mr. Job's education for the study of 
the law commended — The superior advantages of his situation 
as a special pleader's pupil 

Of legal fictions, quirks, and glosses, 
Attorney's gains, and client's losses, 
Of suits created, lost, and won. 
How to undo, and be undone; 
Whether by common law, or civil, 
A man goes sooner to the devil. 
Things which few mortals can disclose, 
In verse, or comprehend in prose, 
I sing — do thou, bright Phoebus, deign 
To shine for once in Chanc'ry Lane; 
And, Clio, if your pipe you'll lend 
To Mercury, the lawyer's friend. 
That usher' of the golden rod. 
Of gain and eloquence the god. 
Shall lead my steps with guidance sure, 
Safe through the palpable obsure,* 
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And take my parchments for his labour 

To cover your harmonious tabour. 

" Pindus to wiV^ — or where you chuse — 

At Lincoln's Inn, or Arethuse, 

For bards and lawyers, both with ease. 

May place the venue' where they please; 

No matter where* an action's laid, 

A contract or a poem made : 

Is there a proud overbearing wight 

Who tramples on his neighbour's right, 

Superior in his own opinion 

To lawyers, and the law's dominion? 

Say, what compulsive mode of action 

Must give the injur'd satisfaction ; 

What forms, what fictions must combine 

To make the parties issue join ;^ 

And better may enable those 

Who draw their pleas, or briefs compose. 

To hold the balance of success 

With such precision and address. 

That both the combat may sustain. 

And neither the advantage gain; 

But when 'tis o'er and judgment given. 

The scales may prove so just and even. 

That each may venture to make oath 

The law's impartial to them both; 

When both in rags their folly rue, 

The victor and the vanquish 'd too? 

Hear then, and deign to be my readers, 
Attorneys, barristers, and pleaders, 
Shrieves, justices, and civil doctors. 
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Surrogates, delegates, and proctors, 

Grave judges too, with smiles peruse 

The sallies of a lawyer's muse; 

A buxom lass, who fain would make 

Your sober sides with laughter shake; 

And, good my lords, be kind and gracious. 

And, though you deem her contumacious, 

Ne'er to the Fleet, or Bridewell send her. 

But spare a ludicrous offender, 

Who longs to make your muscles play, 

And give your cheeks a holiday. 

Hear me, ye wits, and critics too. 
And learned dames in stocking blue. 
And you, ye bards, my book who '^ip in. 
In hopes to catch its author tripping, 
Some mercy still, and justice show him. 
And purchase ere you damn his poem. 

But chiefly thou, dear Job, my friend, 
My kinsman to my verse attend; 
By education form'd to shine 
Conspicuous in the pleading line, 
For you, from five years old to twenty, 
Were cramm'd with Latin words in plenty. 
Were bound apprentice to the muses. 
And forced with hard words, blows, and bruises, 
To labour on poetic ground. 
Dactyls and spondees to confound; 
And when become in fictions wise, 
In pagan histories and lies. 
Were sent to dive at Granta's cells. 
For truth in dialectic wells. 
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There duly bound for lour years more 
To ply the philosophic oar, 
Points metaphysical to moot, 
Chop logic, wrangle, and dispute; 
And now, by far the most ambitous 
Of all the sons of Begersdicius, 
Present the law with all the knowledge 
You gathered both at school and college. 
Still bent on adding to your store 
The graces of a pleader's lore ; 
And, better to improve your taste, 
Are by your parent's fondness plac'd 
Among the blest, the chosen few, • 
(Blest,* if their happiness they knew), 
Who for three hundred guineas paid 
To some great master of the trade, 
Have, at his rooms, by special favour, 
His leave to use their best endeavour 
By drawing pleas, from nine till four, 
To earn him twice three hundred more; 
And, after dinner, may repair 
To 'foresaid rooms, and then and there 
Have 'foresaid leave, from five till ten, 
To draw th' aforesaid pleas again; 
While thus your blissful hours run on 
Till three improving years are gone. 
Permit me, with these rhymes, awhile, 
Yot»' leisure moments to beguile, 
And guide your bold advent'rous ways 
Safe through that wide and pathless maze 
Where law and custom, truth and fiction. 
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Craft, justice, strife, and contradiction, 
With every blessing of confusion, 
Quirk, error, quibble, and delusion. 
Are all, if rightly understood, 
Conspiring for the public good, 
Like jarring ministers of State, 
'Mid anger, jealousy, and hate, 
In friendly coalition joined. 
To harmonize and bless mankind. 
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LECTURE II. 

Of the king and his prerogative — Of the civil and municipal admin- 
istration.of public justice, allegorically delineated and compared. 

The king^ o'er eVry cause supreme, 

Be first the prelude of my theme, 

In him, sans laches* or misfeasance, 

Resides ideal omnipresence;'* 

Him the just rights of empire give 

For ever in his courts to live; 

No wasteful lapse of rolling years 

His just prerogative" impairs; 

E'en time '^ that's wont so swift to fly 

Stands motionless with majesty; 

How long soe'er a cause is stay'd 

By orders,** rules, and motions made. 

On points by learned counsel mooted, 

The king can never be nonsuited.** 

From him who feels his subjects' woes, 

The healing stream of justice flows;** 

From him derives its genuine source, 

Howe'er polluted in its course, 

Howe'er unpalatable made, 

Defil'd, perverted, or delay'd. 

Blest fount ! from you th' oppress'd and weak 

Ease to their care and sorrows seek; 

AVhere'er thy genial waters stray. 

Pride, rapine, fraud, and lawless sway. 

Forbear the hallow'd ground to tread. 
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While truth by injur'd virtue led 

With weeping innocence attends, 

And prostrate o'er thy current bends, 

To quaff the cup which bounteous heaven 

To all impartially has given. 

But some amidst the legal throng. 

Who think to them thy streams belong, 

Like those of Galen's learned tribe 

Who some salubrious stream prescribe, 

But chemicals and drugs infuse. 

And all its healing powers abuse, 

Pain to their tortured clients bring, 

And make thy pure and wholesome spring 

Foul as the pools which devils mix 

At Cheltenham, Harrowgate, or Styx; 

And law itself so rich is grown 

In terms and nostrums of its own. 

That e'en the sages who expound 

Its truths and mysteries profound, 

(And none more learn'd, humane, and just 

Have e'er discharged their sacred trust) 

Are forc'd to cite opinions wise, 

Crok, Car,^^ Crok, Jac, and Crok, Eliz. 

And when some recipe they hit on. 

In Glanville,", Bracton, Coke, or Britton, 

Their friendly succour interpose. 

And hold the patient by the nose, 

With care administer the potion. 

Consult, and give him ease by motion 

And turn, by tedious process quaint 

Acute to chronical complaint 
18 
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Nor are they wanting who convey 
Their nostrums in a civil way, 
Doctors, who, fond of consultations. 
Their patients work with long quotations, 
And as the nature of the fact is. 
Torment them with a foreign practice — 
Pleased in mysterious terms to speak, 
And cite some fav'rite empiriqucy 
Some quack, of note in days of yore, 
When science from the Latin shore 
To Albion came, and Tibur's" streams 
First joined her social waves with Thames : 
Twas then that fam'd academician, 
That learned monk and politician. 
He who Vacarius was call'd 
The wise eleve of Theobald,*' 
And others by their priests escorted, 
Those books* of choice receipts imported, 
AVhich at Amalfi lay concealed 
Till by Lothario's arms reveal'd: 
With these, their fortunes to prefer. 
They set up shop at Westminster; 
But of their practice" were debarred, 
And fairly kicked from Palace Yard, 
Till, thinking they had no intent 
To hurt th' established government, 
Overrule the laws, and ride the land 
With Romish edicts contraband. 
The nation, proud of the submission 
Of men of birth and erudition, 
Gave them a lodging, and in pity 
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Sent them to settle in the city, 

Begg'd them to gather up their alls, 

And vend their drugs behind St PauFs — 

Provided always, that if e'er 

Said quack or quacks should interfere. 

Or any quack in word or deed 

Presume his province to exceed. 

Or take upon him as a scholar, 

Prohibitory writ" should follow. 

Blest writ ! by which their fees are sta/d, 

And briefs into our bags conveyed ! 

A practice which must needs disgust 'em. 

For as we thrive, they lose their custom; 

But what they lose, or what they gain. 

Has never yet disturbed my brain: 

Let others heed such broils and bustles 

Who better can command their muscles ; 

Enough for me when a client stands, 

With purse and parchment in his hands, 

And claims my favour and protection, 

To keep my features in subjection ; 

Enough for me, with serious face 

To puzzle and perplex his case, 

Then give his purse a gentle squeeze, 

And test the flavour of his fees, 

His sweet retainers and refreshers. 

And leave these classical professors 

'Mid barren fields of Roman lore, 

Their dreary journey to explore, 

And lead thro' paths of fruitless science 

Their comfortless bewilder'd clients. 
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LECTURE III. 

Comparison continued — Of the civil law, process — Excommuni- 
cation — Serious address to the civilians, with certain weighty 
interrogatories — Mr. Surrebutter's personal superiority as a com- 
mon lawyer — Counseller Bother'um and Counsellor Bore'um pro- 
posed to Mr. Job Surrebutter as models for his imitation. 

Know all to whom these presents come — 
The pandects'* of imperial Rome, 
And every rescript" and opinion 
Of Theodosius,'* or Justinian,^ 
Of Ulpian," Paulus, or Papinian, 
With him who studied and professed 'em, 
And had the stomach to digest 'em, 
Old Gothofredus,** with a corpus 
As fat and clumsy as a porpus ; 
Him too with all his Galimatias, 
Scaliger's Jewel, sage Cujacius,'* 
Though still they keep their ancient state, 
Their grandeur, dignity^ and weight. 
And claim respect like veteran beaux, 
Or mountebanks in tamish'd clothes, 
Since Edward *• from his subjects broke 
The bondage of the Roman yoke, 
Are but a vain and empty shade. 
Without the sanction and the aid. 
The forms, the process, and the mode 
Coercive of the British Code. 

How vain's the civil law's citation^^ 
The libel,^'' oath," 2sv^ fulmination,^'' 
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Which Surrogate is wont to shed 
By wholesale on the culprit's head ! 
Did not the shrieval arm exempt 
His bruiumfulmen from contempt, 
And lend a writ** to back the curses 
Which he so piously disperses, 
With ease respondent might evade 
The laws by priests and bigots made. 
Their forms and fees of absolution, 
And schemes of Christian persecution; 
For while his soul was doom'd to smart, 
His body might in peace depart 
E'en he who erst his judgments hurPd 
With vengeance o'er the Christian world, 
Puird down the mighty from their seats, 
Crush'd empires with his holy threats. 
Absolved our souls, our sins forgave, 

And promised every w and k 

Celestial beds ♦ ♦ ♦ 

♦ ♦ ♦ ♦ ♦ 

\Here the manuscript is imperfect. 

♦ ♦ ♦ ♦ ♦ 

♦ ♦ ♦ ♦ ♦ 

Since then to Alfred's potent sway 
Justinian's genius must give way. 
To Sergeant's coifs, Civilian's hoods, 
Justinian's institute to Wood's, — 
What boots it that your youth is spent. 
In dull'* Cimmerian'' cloister pent? 
Why brood ye o'er the toilsome page 
Like pupils of the Samian Sage 
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In silence,** till the cheerful sun 

Has twice seven years his circuit run, 

Poring o'er Puffendorf and Grotius, 

Ye learned sons of Theodosius? 

Say, when your golden hours begin 

" What are your rents and comings-in ? " 

Oh ! say, for you can best inform us, 

Good Doctor Drone, and Doctor Dormous, 

What mean those Perwigs enormous? 

Can you upon your oath declare 

That all those costly loads of hair 

Are the clear produce of your gains. 

The clean net harvest of your brains? 

Are ye proprietors of these, 

Or merely usufructu'ries? 

I grant that matrimonial jars, 

Rapine, adultery, and wars, 

By others deem'd the worst of curses. 

Have done you justice, fill'd your purses, 

And proved themselves no bad resources. 

But in your starving times of peace, 

When naval condemnations cease. 

And marriages are held in force 

By that construction in divorce 

Which lately caused so much confusion 

Touching the doctrine of collusion. 

That husbands now by wifes cornuted 

Are patiently to bucks transmuted. 

And ne'er apply to cunning men 

To bring them to their shapes again; 

Your visages, I must conclude. 
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Will much increase in longitude; 

Peace which brings blessings to the nation 

Will make a Lent of long vacation, 

Your clients when they bring their cases, 

Will read Good Friday in your faces, 

And every individual cheek 

Remind them of an ember week. 

Thank heav'n, in war as well as peace 

My person thrives, and fees increase ; 

Not e'en the wretches I undo 

Will look so woe-begone as you. 

But though our separate walks we take, 

Though our respective planets make 

Such difference 'twixt ourselves and you, 

Since two congenial trades we woo; 

Both in the folly of mankincj 

Such comfort and advantage find ; 

Both to the field of battle go, 

Like Swiss to fight for friend or foe; 

I much esteem such worthy neighbours. 

And much your smiles will cheer my labours. 

While to my kinsman I impart 

The secrets of the pleading art, 

Teach him the t>est and readiest way 

To harass and secure his prey ; 

Shew him the practice of attaching, 

Distraining, hunting down, and catching, 

In trespass how to spread his net. 

In case, in trover, or in debt; 

And not to spread alone, but draw 

Assignments, and demur in law; 
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Then when the issue is enroird, 
And at the bar the story told, 
Give him with eloquence and grace 
So well to varnish o'er the case, 
That e'en the judge's curious eye 
Shall scarce its rotten parts descry; 
And though the facts as noon-day clear 
Against his client's cause appear. 
Give him with fustian and bombast 
So thick a fog o'er truth to cast, 
With words of such due size and fitness 
To badger and confound a witness. 
That all who hear him shall confess 
For language, manner, and address. 
He fairly equals in renown 
Those two choice heroes of the gown, 
So fam'd for Ciceronian e*ase 
And Demosthenic a«iwi»5,* 
Those nestors of the British forum, 
Th' illustrious Bother'um and Bore'um. 
But since in these distressful days. 
When hunger prompts poetic lays. 
And Bards who feel no other fire 
Than what th' Aonian nymphs inspire/ 
No cordial sip, save what distils 
From Aganippe's** purling rills. 
Retiring from the vales of Pindus 
To garret vile with darken'd windows, 
Are forced by lofty invocations 
To swell their meagre publications; 
And while they rest in time of need 
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To bait the Pegasean steed, 

Inplore some deity's kind favour 

To give their tasteless rhymes a flavour, 

I, who by law and justice claim 

As fair pretensions to the same. 

Shall beg some godhead to attend 

And help me to my journey's end. 

And lengthen out by frequent pauses 

My lectures, as I've done my causes. 

And first bright Cynthius I'll subpatC 

From hallow'd fount of Hippocrene, 

And summons from th' Aonian grove 

The daughters of Olympian Jove; 

But if those sweet harmonious maids 

Disdain to quit their vocal shades, 

Nor Cynthius will his fount forsake— 

To gloomy Dis my prayer I'll make, 

And seek the Acherontic Lake, 

Down to the Hall of Erebus I'll go, 

And move" some daemon in the courts belcw. 
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LECTURE IV. 



Of the common law process — Invocation to an infernal spirit — Of 
the original, or original writ — And process thereon — The high 
sheriff — His executive power — Of law fictions. 

Come then, thou goddess of contention, 
Genius of craft and circumvention. 
You, who in parchment robes array'd, 
And tape-tied vest of vellum made, 
With ink-stain'd lips and eye-balls blear'd, 
And thumbs with wax and rosin smeared, 
The baleful bitter draughts prepare 
Of poverty, revenge, and care, 
And every tender tie remove 
Of amity and social love; 
Where'er you wield the law's machine, 
Whether at Lincoln's Inn you're seen, 
Or those fam'd walls where sergeants sleep, 
And plodding clerks their vigils keep, 
Or at the Temple, as thy trust is. 
Open the sacred mint of justice, 
Whate'er the learned haunt you love, 
Where'er thy busy footsteps move. 
Say, if some dire occasion leads 
Two simple wights to logger-heads, 
Such as of late bred doleful dudgeon 
'Twixt John-a-GuU and John-a-Gudgeon 
(Those ill-starr'd chiefs, whose wrath to sing, 
'Vent'rous I 'wake the trembling string,) 
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What instrument of dread import 

Must bring the parties into court, 

From juries to obtain relief, 

And justice from a counsel's brief? 

The writ ^^— from chancery it c£u»e, 

And pleaders must adore the name — 

The writ that works the public good. 

Oft saves th' expence of Christian blood : 

Oft, when two champions bum with rage 

And pant in combat to engage, 

Both fix'd their valour to proclaim, 

Both resolutely bent to aim 

(Whether with paper charg'd or lead) 

A pistol at each other's head, 

Calmly steps in, bids reason 'wake, 

And wrath her rash resolves forsake. 

The instruments of death restrains, 

And spares a trembling hero's brains; 

Yet, loth to disappoint the devil. 

Involves them in a sorer evil, 

The worst of evils 'tis confess'd 

(But guard this secret in thy breast), 

With law entangles and turmoils, 

And holds them in a pleader's toils — 

The writ original** — the root 

And master-spring of eVry suit. 

Which erst in mouldy hamper^* slept 

By lawyers hanaper yclept, 

Was held much learning to display . 

When learning in her cradle lay; ... 

Then first its influence began 
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To charm like eastern talisman, 

In form grotesque, and antique guise, 

Which justice did of old devise, 

With parchment wing and signet pendant^ 

Flew forth to summons the defendant. 

Stuttering abbreviations mystic 

In sign and token cabalistic, 

Latin surcharged with Norman French 

Returnable^* to common bench, 

A mixture, which like that of Babel, 

The shrieve to construe was not able. 

And though by law no human creature 

Ad impossibile tenetury*^ 

Defendant at the shrieve's command 

Must at his peril understand; 

But he perhaps who lacked the wit 

To scan the learning of the writ. 

Was much too wise at once to close 

And grapple with his injured foes, 

Might rather wish to be excused 

From taking pains to be abus'd, 

Content his person to eloign^^ 

Or stay at home and cast essoign :* 

But though the law in modem days 

Three barbarous tongues** no more displays, 

Like Pluto*s triple-headed monster. 

And pleaders can their pleadings construe, 

Though sheriffs now the writ's intent 

Are taught by act of Parliament, 

And all mankind so wise are reckoned 

E'er since the fourth of George the Secsond, 
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That none against the laws in use 
From ignorance can plead excuse, 
Still, lest the suit should be delayed. 
And justice at her fountain stayed, 
A capias*^ is conceived and born 
Ere yet the original is drawn. 
To justify the court's proceedings, 
Its forms, its processes, and pleadings; 
And thus, by ways and means unknown 
To all but heroes of the gown, 
A victory full oft is won 
Ere battle fairly is begun; 
Tis true, the wisdom of our laws 
Has made th' effect precede the cause, 
But let this solecism pass — 
Infictione cequitas^^ — 

19 
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LECTURE V. 



Process continued — Of the writs latitat — Capias — Quo minus - 
Of filing comraon bail — Of special bail, or bail to the action. 

Light lie the sculptured marble o'er his breast, 

Blaz'd be his virtues, and his sins suppressed. 

And wheresoever his bones are laid 

Thrice honoured be that lawyer's shade 

Who truth with nonsense first combined. 

And equity with fiction joined, 

And had the goodness to assign us 

I-atitat,^* capias,^ and quo minus !^ 

Melodious sounds ! at once they cheer 

My spirits, and regale mine ear, 

What bard, howe'er in fiction vers'd. 

By rhyme subpoenaed, and coerc'd, 

Due homage to their worth shall pay 

And all their various powers display? 

If haply John-a-Stile provoke 

The legal fight 'gainst John-a-Noke, 

The latitat the foe besieges. 

And baffles him in banco regis. 

Skiird with ac-etiams to perplex 

And foil with bills of Middlesex," 

Quo minus guides the wordy war 

And mates** him at the exchequer bar, 

While capias is rejoic'd to seize 

And plunder him at common pleas:"' 
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Nor will it boot th* indignant Noke 

Or God or goddess to invoke, 

Nor God nor goddess shall convey 

His person from th' impending fray, 

Doom'd in the action to appear. 

E'en though the ambient cloud he wear,** 

Which Laertiades of yore, 

Or Citherea's offspring wore. 

For lo ! a grisly shrieval band 

That round the seat of justice stand, 

Give dreadful note of preparation,** 

And summons him to litigation, 

Force him the doubtful war to wage, 

To file his sureties** and engage; 

Or if the summons he resists, 

Enter his name** upon the lists. 

Where each blessed fiction is enrolled 

The legal conflict to uphold. 

All for the wisest ends constructed. 

That suits may better be conducted, 

That every lawyer in his station 

May reap the fruits of his vocation, 

That pleas and pleaders may prevail. 

And justice equal hold her golden scale. 

But yet, alas ! not all conspire 
Such legal wisdom to admire. 
There are of writs who disapprove 
Dread bail below and bail above,** 
Whom, worse than goblins damn'd, the sigh 
Of sherifTs myrmidons affright, 
The silver tag, and vermil stamp 
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Chill to the soul with horror damp : 
These scent the process from afar, 
And fly the din of parchment war; 
But let the plaintiff, ere he sue 
In debt or case** for money due, 
Swear to the sum, the writ indorse. 
And let the shrieve said writ enforce, 
Be quick to execute, but slow 
To take, the proffered bail below. 
Lest with the plaintiffs suit embroil'd. 
The shrieve** at his own weapon's foiled. 
The bond assigned, the debtor fled. 
Himself defendant in his stead, 
Be doom'd with curses to bewail 
The horrors of insolvent bail, 
His folly to his cost expose, 
And bear the weight of others* woes: 
Till by the plaintiff vex'd, and sped, 
Fresh suits impending o'er his head, 
He feels in dreams, or seems to feel. 
His own bum-bailiff*' at his heel. 
Flies his own writs, and strives to shun 
Th' ideal form of frightful dun. 
Which e'en in sleep his arm assails. 
Nor aught his shrieval wand avails. 
To conjure down the restless sprite. 
Or speed him in his fancied flight. 
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LECTURE VI. 

Of process against privileged persons — Of the distringas — Its 
physical and chirurgical qualities — Process to outlawry, and the 
party's appearance upon the capias utiagatum. 

Lives there a senator unplaced. 

Already ruin'd and disgraced, 

A legislator who retires 

Before his privilege expires, 

Sans house, sans land, sans goods and chattels, 

Or party friend to fight his battles? 

No writ his footsteps can detain. 

No process can his skin distrain, 

And though a sudden dissolution,. 

Might fit him for an execution^ 

Twere best a prudent course to take, 

And spare him for his country's sake ; 

For could a member's skin when dried. 

Make parchment like John Zisca's® hide. 

Would it not savour of extortion 

Should ev'ry lawyer take his portion? 

Great heroes, howsoever inclined 

To harass and destroy mankind. 

Ne'er flash the steel, or roll the thunder. 

Without some hopes of fame and plunder; 

And lawyers, who no less delight in 

The trade of quarrelling and fighting, 

Should be as kind and tender-hearted 

To those who with their cash have paifted, 
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Ne'er from the paths of honour swerve, 

But hold compassion in reserve, 

And where they see no hopes of booty, 

Abate the rigour of their duty. 

'Tis true there are in whom you'll find 

Birth, splendor, pride, and meanness join'd, 

Who writs by privilege elude. 

Yet labour for the public good. 

Against a nation's debts inveigh, 

Yet scorn a tradesman's bill to pay, 

Who pains and penalties create, 

For grand defaulters in the State, 

Yet fain would 'scape the sheriff's search 

And leave a plaintiff in the lurch : 

But thou, O Shrieve, art not the son 

Of that wise Jew, King Solomon, 

Nor canst thou claim the least pretence 

To common law or common sense, 

Shouldst thou one legal step neglect 

Their stubborn humours to correct. 

Take you distringas^ come athwart 'em, 

And operate secundum artem: 

You'll find it, in its full extent, 

A pretty useful instrument. 

For making issues with, the quicker 

To drain their cash into th' exchequer; 

With this same instrument pursue 'em. 

And drain them till you quite undo 'em; 

Work them till thoroughly aggriev'd. 

Of goods and chattels they're bereav'd; 

In every legal operation 

There's nothing like evacuation. 
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But is there one who unprotected 
Has long his creditors neglected, 
Without the privilege to shine 
Or slumber in St Stephen's shrine, 
A lazy wight of of snugness fond. 
Who'd fain from love and ease abscond, 
And just has learned enough of law 
To make him all its ways abhor, 
Has heard that quare clausujn^ fregif^ 
May breed a monster called elegit ^'^ 
Conceives that cd!sd!s^'^ are vexatious. 
And shudders at ^ fieri facias V^ 
If rich, do thou, O Shrieve, make sure 
His goods or person to secure. 
Give him, by way of how d'ye do, 
A smack of your distringas too. 
But first attach him," and attend 
y^'i\}ci capias ad respondend^ ; 
Let loose the dogs of war and furies, 
Testatum^^ alias ^ and pluries; 
But if at length non est invenfy 
At him again with exigent:^^ 
Proclaim him by the act's direction, 
(Act 31st Eliz. 3d section) 
Then smite him as a coup de grcue^ 
With utlagatum capias ^"^ 
Exacted, outlaw'd, and "embruted," 
His head to head to wolf" transmuted, 
Compell'd by writ of exigenter 
The lists against his will to enter, 
See where the captive wretch in court. 
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Meet subject both for gain and sport. 

By writ, as by the cup of Circe, 

Transformed, and at the plaintiffs mercy, 

Stands like a Roman gladiator. 

To do a deed against his nature; 

AVhile we who compass'd his undoing 

Claim the sole merit of his ruin ; 

For this we never sought your aid> 

Ye doctors of the civil trade. 

Nor ever thank'd you for a curse 

To help us to defendant's purse. 

Or strip him of a single chattel^ 

Ye learned votaries of Vattel. 

Now, doctors, re-peruse this case. 

And study the defendant's face. 

Read in his looks the operation 

Of legal charm and conjuration, 

A woeful visage worn with cares,. 

Such as an exil'd patriot wears — 

But could you gain a sight of mine. 

You'd take me for a sleek divine, 

'UTiose smooth cherubic features show 

The fruits which from good living flow; 

Tis true the nature of my face 

Bears fewer signs of inward grace, 

Though something on the whole you'll find 

Which indicates no vulgar mind, 

A certain graceful tinge of copper, 

That's quite professional and proper: 

But by what charm or magic spell 

I look so plump, and thrive so well. 
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So gay, so blithe in my demeanour, 
While you so splenetic and lean are 
If I am cited to confess, 
The muse shall venture to digress. 
In sportive rhyme of artless mould. 
Her "plain unvamish'd tale unfold," 
And cheerfully obey your summons. 
Good gentlemen of doctors commons. 



Digitized 



by Google 



226 Pleader's Guide, 



LECTURE VII. 



An Episode containing authentic memoirs of Mr. Surrebutter's 
professional career. 

^Vhoe'e^ has drawn a special plea 

Has heard of old Tom Tewkesbury, 

Deaf as a post, and thick as mustard. 

He aim'd at wit, and bawFd and blustered. 

And died a nisi prius leader — 

That genius was my special pleader — 

That great man's office I attended 

By Hawk and Buzzard recommended, 

Attorneys both of wondrous skill 

To pluck the goose and drive the quill, 

Three years I sat his smoky room in, 

Pens, paper, ink, and pounce consuming, 

The fourth, when cssoign day begun, 

Joyful I haird th' auspicious sun, 

Bade Tewkesbury and clerk adieu, 

( Purification, '* eighty-two) 

Of both I wash'd my hands; and though 

AVith nothing for my cash to show, 

But precedents so scrawl'd and blurr'd, 

I scarce could read one single word, 

Nor in my books of common place 

One feature of the law could trace ; 

Save Buzzard's nose and visage thin, 

And Hawk's deficiency of chin. 
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Which I, while lolling at my ease, 

Was wont to draw instead of pleas; 

My chambers I equipt complete, 

Made friends, hir'd books, and gave to eat ; 

If haply to regale my friends on. 

My mother sent a haunch of venison, 

I most respectfully intreated 

The choicest company to eat it. 

To wit^ old Buzzard, Hawk, and Crow, 

Item^ Tom Thornback, Shark, and Co. 

Attorneys all as keen and staunch 

As e*er devour'd a client's haunch ; 

Nor did I not their clerks invite 

To taste said ven'son hash'd at night, 

For well I knew that hopeful fry 

My rising merit would decry. 

The same litigious course pursue, 

And when to fish of prey they grew. 

By love of food and contest led,^ 

Would haunt the spot where once th'ey fed. 

Thus having with due circumspection 

Form'd my professional connexion, 

My desk with precedents I strew'd, 

Turn'd critic, danc'd, or penned an ode, 

Studied the ton, became a free 

And easy man of gallantry; 

But if while capering at my glass, 

Or toying with some favorite lass, 

I heard th' aforesaid Hawk a-coming. 

Or Buzzdi"d on the staircase humming. 

At once the fair angelic maid 
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Into my coal-hole I conveyed; 

At once, with serious look profound, 

Mine eyes commercing with the ground, 

I seem'd like one estrang'd to sleep, 

" And fix'd in cogitation deep," 

Sat motionless, and in my hand I 

Held my doctrina placitandi^'^ 

And though I never read a page in 't. 

Thanks to that shrewd well-judging agent, 

My sister's husband, Mr. Shark, 

Soon got six pupils and a clerk ; 

Five pupil's were my stint, the other 

I took to compliment his mother; 

All round me came with ready money. 

Like Hybla bees surcharged with honey, 

Which, as they press'd it so genteelly, 

And begg'd me to accept so freely, 

Seem'd all so fond of special pleading, 

And all so certain of succeeding, 

I, who am always all compliance. 

As well to pupils as to clients, 

Took as genteelly as they paid it. 

And freely to my purse convey'd it; 

That I might practically show. 

And they in special manner know. 

Ere they begun their pleas to draw. 

What an assumpsit®'' meant in law — 

To wit, for divers weighty sums 

Of lawful cash at pleader's rooms. 

By me said pleader, as was prudent. 

Had and received " to use of student: 
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In short, I acted as became me, 

And whereas the pleader that can blame me? 

Not one of all the trade that I know. 

E'er fails to take the Readyrino, 

Which, haply, if his- purse receive, 

No human art can e'er retrieve. 

Sooner when Gallia's credit 's flown 

To some Utopian world unknown, 

Astraea^ shall on earth remain 

The last of the celestial train. 

To tender assignats at par. 

Triumphant in the Champ de Mars; 

And when their deep-laid projects fail, 

And gaillotines no more avail. 

Her baffled statesmen shall excise 

Some new-found region in the skies. 

And, t.ow'ring in an air balloon. 

Pluck requisitions from the moon. 

Sooner the daring wights who go 

Down to the watery world below. 

Shall force old Neptune to disgorge 

And vomit up the Royal George — 

Than he, who has his bargain made, 

And legally his cash convey'd, 

Shall e'er his pocket reimburse 

By diidng in a lawyer's purse. 
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LECTURE VIII. 

Memoirs — Mr. Surrebutter is called to the bar — Goes the circuit — 
The character of Mr. Joseph Ferret, a country attorney — Subject 
resumed — Instructions in the art of special pleading — Messrs. 
John Doe and Richard Roe — Conclusion of the first book. 

Thus in my saddle I was seated, 

Ere scarce one lustrum was completed, 

But when my mental powers I weigh'd. 

My figure and my mien surve/d, 

A bold^causidical appearance, 

Strong nerves, strong parts, and perseverance, 

Far nobler views inspir'd my mind: 

It seem'd that nature had combined 

"An eye to threaten and command," 

And brows no mortal could withstand, . 

With lungs of ^olus and Stentor, 

For some great purpose peradventure. 

There is, I cried (and dropped my pen), 

A tide in the affairs of men," 

Which leads to fame and fortune those, 

Who take it while the current flows: 

There is, ye gods, there is a crisis ! 

1*11 seize it, whatsoe'er the price is: 

Prozer was dead, and Serjeant Quirkit 

Grew husky, and had left the circuit; 

I scorned in this dull scene to tarry, 

Essay'd at once a loftier quarry, 

At once indulged my fav'rite bias, 

A.nd staiAped my fame at nisi prius. 
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So now I take my brace of nags, 
My note-book, clerk, and saddle-bags. 
And sauntVing gently on my journey. 
Look out for some good rich attorney, 
One that's a judge of parts and merit, 
Such as that choice discerning spirit, 
My worthy little friend, Joe Ferret, 
That honest, free, good-natur'd soul, 
Who stands so high upon the roll. 
And fills with such edai and grace. 
That pretty comfortable place 
He gained by government connections. 
And prudent conduct^ at elections. 
By making ministerial bounty 
Pass for his own throughout the county ; 
A friend to all who are oppressed, 
And seek by law to be redress'd. 
One that abhors all compositions, 
All mean retraxits*^ and submissions. 
Scorns arbitrations ** as a stain 
To ninth and tenth of William's reign, 
Acts, which he deems mislead his clients. 
Cramp genius, and degrade the science; 
But when the sparks of discord rise, 
Should parties wish to compromise. 
My little friend provokes the flame. 
Encourages and spreads the same, 
And with such zeal and judgment blows 
The coals of strife 'twixt friends and foes, 
He ne'er can fail at 'size or session, 
Of growing warm by his profession • 
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His garden *s neat, tne messuage good, 

The best in all the neighbourhood ; 

With door Chinese the front is grac'd. 

His windows are of gothic taste, 

The which, to me, though all the village 

Conceive they're got by fraud and pillage, 

And both th' exciseman and the rector 

Despise his taste in architecture. 

To me, whose taste is less refin'd. 

And more to social joys inclined. 

If chance my penetrating eye 

His glitt'ring neat buffet descry, 

A goodly symptom ! and behold 

His well-scour'd knocker shine "like gold, 

Look all so pretty and inviting, 

I make no scruple of ?ilighting; 

At said attorney's fix my quarters. 

Flatter and flirt with all his daughters. 

With Kitty Ferret dance cotillions — 

While you, ye worthy rum civilians. 

Ye sober persevering stagers. 

Hammer your minors®' and your majors. 

And lapt in smoke, and vapours dank. 

Pore over Lin wood and Lanfranc. — 

But soft awhile, methinks, dear Job, 
Our brethren of the scarlet robe, 
Luird by the music of my numbers, 
Seem to resume their wanton slumbers; 
Good Mercury, with caution tread, 
And Morpheus wave thy wand of lead ; 
While they enjoy their meditations, 
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We 'scape their excommunications. 

Meanwhile do thou the tale declare/" 

Meet weapons of offence prepare, 

Open your budget of resources, 

Muster your powers^ collect your forces, 

The truth, arid all the truth, discover. 

And add such flourishes moreover. 

Such aggravations, and additions. 

Embellishments, and repetitions; 

As youthful fancy oft begets- 

On some young special pleader's wits 

Which serve, like notes of commentators, 

Or speeches of confused debaters, 

To puzzle e'en by explanation. 

And darken by elucidatbn; 

For puzzling oft becomes your duty. 

And makes obscurity a beauty; 

And trust me, 'tis of wondrous use 

By nonsense to improve abuse, 

As I, thank heaven, so oft have done, 

And worthily my race have run. 

Then let us pray for writ of pone^^ 
John Doe and Richard Roc his crony, 
Good men and true, who never fail 
The needy and distress'd to bail, 
Direct unseen the dire dispute. 
And pledge their names in ev'ry suit — 
Sure 'tis not all a vam delusion, 
Romance, and fable Rosicrusian,*' 
That spirits do exist without, 
Haunt us, and watch our whereabout, 
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Witness, ye visionary pair, 

Ye floating forms, that, light as air, 

Dwell in some special pleader's brain; 

Am I deceived? or are ye twain 

The restless and perturbed sprites. 

The manes of departed knights, 

Erst of the post? whose frauds and lies, 

False pleas, false oaths, and alibis^ 

Raised ye in life above your peers. 

And launched ye towVds the starry spheres, 

Then to those mansions, " unanneal'd," 

Where unrepented sins are seal'd: 

Say, wherefore in your days of flesh 

Cut off", while yet your sins were fresh 

Ye visit thus the realms of day, 

Shaking with fear our frames of clay, 

Still doom'd in penal ink to linger. 

And hover round a pleader's finger, 

Or on a writ impal'd, and wedg'd 

For plainiff^s prosecution pledged, 

Aid and abet the purposed ill, 

And works of enmity fulfil. 

Still doomed to hitch in declaration, 

And drive your ancient occupation? 

While thus to you I raise my voice, 

Methinks I see the ghosts rejoice 

Of lawyers erst in fiction bold, 

Levinz and Lutwyche, pleaders old. 

With writs and entries round him spread. 

See plodding Saunders rears his head, 

Lo! Ventris wakes! before mine eyes 
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Brown, Lilly, and Bohun arise! 

Each in his parchment shroud appears, 

Some with their quills behind their ears, 

Flourish their velvet caps on high. 

Some wave their grizzel wigs, and cry — 

Hail happy pair! the glory and the boast. 

The strength and bulwark of the legal host. 

Like Saul'^ and Jonathan in friendship tried, 

Pleasant ye lived, and undivided died! 

AVhile pillories shall yawn, where erst ye stood, 

And braved the torrent of overwhelming mud, 

AVhile gaming peers and dames'^ of noble race. 

Shall strive to merit that exalted place; 

A\Tiile righteous scriv'ners, who when Sunday shines. 

Pore o'er their bills and turn their noughts to nines, 

(Their unpaid bills, which long have learned to grow 

Faster than poplars on the banks of Po) 

Freely shall lend their charitable aid. 

To young professors of the gambling trade; 

While writs shall last and usury shall thrive. 

Your name, your honour, and your praise shall live;*" 

Jailors shall smile, and with bum-bailiffs raise 

Their iron voices to record your praise. 

Whom law united, nor the grave can sever, 

"All hail John Doe and Richard Roe for ever." 
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THE 

PLEADER'S GUIDE. 



PART II. 
LECTURE I. 

Mr. S. having finished the process of a suit at law, opens the pres- 
ent discourse with the pleadings, containing a poetical explanation 
of the composition and structure of the record, from the process 
to the postea, illustrated with professional traits of the character 
of the late Thomas Tewkesbury, Esq. , special pleader, with some 
account of his death. 

Then once more, O ye pleaders, and once more 

Ye plodding clerks, with fingers never weary, 

I come your pleas and pleadings to explore, 

And thro' the confines of your cloysters dreary, 

Following the process 'bove th' Aonian steep, 

I have presumed with inky thumbs to sweep 

The golden lyre;^ nor yet the more have ceas'd^ 

To greet St Michael the Archangel's* feast, 

Nor still sometimes upon St. Martin's* mom 

Thro' Inner and thro' Middle Temple borne, 

(While yet detained in that obscure resort) 

Cease I to roam thro' elm or garden court,* 

Fig-tree or fountain side, or learned shade 

Of Kings-Bench walks, by pleadings vocal made — 

Thrice hallow'd shades! where slip-shod benchers 

muse. 
Attorneys haunt, and special pleaders* cruise! 
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Melodious as Apollo's lute 
Is the soft language of a suit, 
The writ, how sweet ! the declaration, 
The double plea, the replication!" 
Persuasive as the accents sweet," 
AVhich captive held the Grecian, fleet; 
Or his, that vocal Bard of Thrace, 
Whose music tam'd a savage race; 
Replete with all the beauties chaste 
Of Attic and Augustan taste. 
The which do most in ancient WTit, 
Delight to live, videlicet — 
" George^' .... 

"7(7 the shrieroe of . , . . greetings 
Whereas^ John Doe^^^ himself secreting^ 
Your Bailiwick runs up and doum.^ 
We do command you thereupon 
(Sicut alias) that you bring, 
His body fore our Lord the King, 
And have you this writ then and there. 
Witness . ... at Westminster*^ 
Now, 'tis not every one can see 
That beautiful simplicity, 
Which in this precept** meets the ear, 
So forcible, distinct, and clear. 
And gives, beyond the reach of art, 
Such strong emotions to the heart! 
These magic forms of writs and entries. 
Still charm the shades of Coke and Ventris: 
No harsh, no unhamionious sound 
Is in the record to be found: 
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Ficiicn is ours, and fancy too, 
Imagination over new, 
And many a quirk, and many a bout 
"Of linked sweetness long drawn out." 
" With wanton heed and giddy cunning," 
The half-drown'd sense thro' mazes running, 
Of varied counts, whose forms supply 
Fresh food for mirth and pleasantry: - 
But what with more substantial charms 
Our spirits cheers, our genius warms, 
To aid us in our legal toils, 
We claim the hero's glittering spoils; 
Ours is the meed, which all must pay, 
Whether they win or lose the day: 
" In lively portraiture displayed," 
And gently on our tables laid, 
We view the countenances bright 
Of kings and queens; a goodly sight! 
Which even Jacobins adore, 
Impressed upon the golden ore: 
O may they oft, in bright array. 
On me their gracious smiles display! 
Oft may their precious forms unite, 
Meet emblems of the sovereign's right, 
At once t' inspirit and surprise, 
To dazzle and enchant mine eyes ! 
With music charm my ravish'd ears, 
Harmonious as the vocal spheres, 
And join like cymbals when they meet 
In joyful chinks and numbers sweet! — 
Inspir'd with images like these, 
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Old Tewksbury ** perus'd his pleas, 

Though his I deemed an inspiration, 

Which savour'd much of fascination. 

And caus'd such bodily exertion 

As gave his friends no small diversion : 

For oft IVe mark'd him when he chose 

Special demurrers" to compose, 

With genuine old black letter fraught, 

Grow quite transported with the thought; 

His thumbs he'd mumble to the quick. 

His shins against the table kick. 

Then give his rueful wig to fly 

Athwart the room in ecstasy, 

Till clients and the sound of fees 

Arous'd him from his reveries; 

And soon as Hawk or Heme" appeared. 

He'd rub his hands and stroke his beard. 

Resume his old colloquial turn, 

With " How -d'ye do, good Mr. Heme? 

Hah! Mr. Hawk, is 't you, I say, 

And how does Mrs. Hawk, I pray? 

And all the little Hawkes to-day? 

What news is stirring in the trade? 

Have all those damages been paid 

By Dr. Hemlock, for the kick 

He gave to Dr. Arsenic? — 

Still quarrelling about their pills! 

Pray have their patients made their wills? 

How goes the Gull and Gudgeon c use? 

I see youVe got them in your claws; 

YouVe pounc'd 'em. Hawk, you'll pluck 'em, tOD, 
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Pretty good sport for Heme and you!" 

Such parly would his wits restore, 

And Tom become himself once more. 

Blest sage! who could his mind unbend, 

Yet had a soul to comprehend 

Those subtle mysteries sublime, 

Snatch'd from the mouldering hand of time, 

By skilful draughtsmen to impart 

Choice beauties to the pleading art; 

He, in the twinkling of an eye, 

Could all the scatter'd charms descry 

Of horsepleas,*® traverses," demurrers. 

Jeofails,'* imparlances,*^ and errors. 

Averments," bars,*' and protestandos,** 

And puis (Tarreign continuandos^ 

Of every count and term could tell. 

And words of uncouth form compel, 

(Such as could ne'er have had existence, 

Or met without his kind assistance). 

To keep due pace in declaration. 

With studied grace and variation : 

While every man of sense beside him 

Conceived 'twas cUiud et idem. — 

Alas ! poor Tewkesbury ! the smell 

Of ancient parchment pleas'd thee well ! 

But thou art gone! and may'st thou gain 

That peace thy clients sought in vain : 

'Twas hard no dilatory plea,*" 

Of power to keep the body free. 

Thine issuable term*^ could save; 

That Clotho no imparlance gave. 
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Nor would the fates estop their task, 
To help thee over Quinden' Pasch;" 
But seiz'd at once th' abhorred sheers, 
And cut the red tape of thy years; 
And still the fatal sisters hold 
The issues of thy life enrolled, 
Removed for ever in the last resort, 
By writ of error* into Pluto's Court. 
What mortal sins he had, Tom died assur'd 
Would by the statutes oijeo-fail be cur'd; 
And for his virtues of the higher class, 
They'd stand recorded in congenial brass: 
So bow'd obedience to fate's just decrees. 
But first crctu'd oyer^ of his book of fees; 
Strove to protract each moment as it past. 
And talk'd oi posteas^^ till he breath'd his last. 
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LECTURE II. 

On the absurdity of legal innovations — Of references and arbitra- 
tions — A justice of the peace — His judicial consequence in tlie eye 
of the law — The great advantages resulting from the multiplica- 
tion of law offices, and the perplexity of legal proceedings. 

Wise was the man who first projected 
The lever, and its use directed, 
And bold th' adventurous engineer 
Who swore he would the earth unsphere, 
And move the firmament to boot. 
Give him but where to set his foot. — 
Yet will I hold, a lawyer fee'd is 
Abler by far than Archimedes, 
Give him a writ, a capias'"^ put in, 
Or latitat ''.by way of footing, 
And, on the credit of a bard, 
He*ll move the devil afterward. 
Yet there are lawyers to be found. 
For learning and for worth renown'd. 
Who by a summary proceeding 
Wish to abate" all special pleading, 
Join general issue, and dispense 
The special facts in evidence. 
Or bring the parties to accord 
By arbitration and award; 
This doctrine too, without demurring, 
Their clients might perhaps concur in, 
And since a more compendious way 
So far exceeds the law's delay, 
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Might beg some justice of the quorum, 

At once to lay the law before 'em; 

And thus all matters of account, 

What'er their nature and amount, 

All actions on the case,*^ in trover,** 

Detinue," or in debt,** make over 

To some grave magistrate, of sense, 

Of knowledge, weight, and consequence, 

Who of his Dedimus possest. 

As one with inspiration blest. 

Enjoys the happiest transition 

From ignorance to erudition; 

And with no other stock in trade. 

Than testament on table laid. 

With acts 'gainst tunneling and snaring, 

And John the evidence to swear in, 

John Groom, who leaves his worship's horse 

Unfed, to put the laws in force. 

And three old folios on a shelf, 

A court of record is himself.** 

Alas! how little do they know 

What blessings from confusion flow! 

What a revenue to the State 

Error and ignorance create. 

By what we lawyers most abound in, 

The art of puzzling and confounding ! 

From ignorance a pleader gains 

Fresh matter to employ his brains. 

Errors on errors rise, and thus. 

As doctors say /fus creat pus^^ 

One suit another suit succeeds, 
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And damage upon damage breeds; 

If law is as a rule of right, 

And all things must be meas'd by 't, 

There must be lawyers to provide it; 

And some to move, and some to guide it; 

Jtem^ there must be stock or stone, 

Or senseless block to work upon, 

A rule of action unemploy'd. 

Had better far be null and void; 

But law, like nature, to sustain 

Her system, never acts in vain,** 

Though all that system may comprise 

Is dimly seen by vulgar eyes. 

Observe the animal creation, 

Each class in due subordination; 

What nice dependencies you see in 

The chain of universal being. 

From elephant of Bisnagar, 

Who bears its armed hosts to war, 

Down to the noxious worm that feeds 

On slime, and in corruption breeds. 

However imperfect human sight, 

All knowledge partial and finite, 

This truth still vibrates on the chain 

That nature never acts in vain. 

Fowls of the air, and beasts, like men. 

Prey, and are prey'd upon again ; 

And if the lower class expire. 

The loss proves fatal to the higher. 

Mark thus in law the nice gradations 

Of useful posts and occupations, 
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Of all, for money who engage in't, 
From Buzzard to the meanest agent. 
All labour in their just vocation, 
And each, by kind procrastination. 
As one good turn deserves another. 
Multiplies business for his brother* 
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LECTURE III. 

On misprisions in practice, contrasted with the professional exploits 
and exemplary conduct of Messrs. Hawk, Sharp, and other 
distinguished characters. 

Then woe to him who would devise 
Pacific schemes of compromise; 
Perish the man who dares control 
That generous ardour of the soul, 
That noble, that ingenuous heat 
Which prompts the truly brave and great 
To seek an adversary's ruin, 
Though purchased by his own undoing. 
May the fat weed of Lethe shed 
Its dullness o'er his recreant head, 
Whoe'er has wilfully supprest 
That passion in his client's breast! 
May he, in self-condemning mood. 
For lack of more substantial food, 
Eat his own soul;*" as erst we find 
Th' ill-fated son of Glaucus din'd; 
Give him of hellebore to drink; — 
Wash him in steep-down gulfs of ink; 
Immerge him till he cries for quarter. 
And pound him in a Turkish mortar 1** 
Oh 1 that a false and foolish pride 
Should a man's genius so bestride, 
Arrest his faculties, and mar 
Their action, like a plea in bar! 
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• 
Is it not marvellous, dear Job, 
So many of the learned robe, 
Should all those thriving arts despise, 
By which most ardent spirits rise. 
And court, to their own interest blind, 
The empty praises of mankind? 
Sure, there's a lack of sound discretion 
In every branch of the profession; 
A plague upon all squeamish pleaders. 
Proud juniors, and fastidious leaders, 
Humane attorneys, and all those 
Who seek a quarrel to compose. 
Which ably managed, and well nourished. 
Might soon have taken root and flourished; 
And where old Buzzard would have flung 
Cart loads of good and rotten dung, 
They wilfully pluck up the shoots. 
Young suckers, and old stumps of suits. 
Which, forc-d in chancery or th* exchequer, 
To make them vegetate the quicker. 
Might have produced by such circuity. 
Fruit equal to a good annuity. 
Choice golden fruit, of taste most rare, 
In form as palpable and fair 
As that which td the trees attached 
Of Hesperus, hung dragon-watch'd; 
Or that fair fruit so sweet of savour. 
Which Eve complained the serpent gave her; 
Or fairer still, from I^dia brought. 
And oft with no less evil fraught. 
Which, fiird with most delicious juices, 
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The fam'd pagoda tree produces— 
But are such lawyers sound and staunch, 
Who grub a cause up root and branch, 
And have the conscience to restrain 
Law-charges, covin, and chicane? 
Nay, sacrifice their time and ease, 
Then wilfully return their fees ! 
Are these true orthodox attorneys? 
Are they such men as Hawk or He^ne is ? 
Have they that truly qui tam*^ spirit 
Which animated my friend Joe Ferret? 
Range they in any competition 
With men of Mr. Shark's condition? 
All my professional connexion 
I owe to Mr. Shark's protection; 
He (while on special pleading bent 
To Tewksbury's I daily went) 
Gave me a general invitation 
To write for hini the long vacation ; 
'Twas kind, 'twas handsome, I confess, 
I took it, I could do no less : 
And never was there known a tutor 
In business abler and acuter. 
'Tis not enough, says he, you're willing 
For ev'ry sheet to take a shilling, 
There's no small virtue you'll discern in 
That wholesome branch of useful learning, 
By which his cash a pleader touches 
And gets the cause within his clutches; 
He wish'd, he said, to see me grounded; 
And as with clients he abounded, 
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I went, I wrote, and without scruple 
Became his extra clerk^ or pupil ; 
And pardon me, ye men of pensions 
And patents for your rare inventions, 
If, without boasting, I declare. 
That, during my manoeuvres there, 
More paper I besmeared with law. 
Than ever you can make with straw, 
Or can by chemic art obtain 
Its native purity again. 
Ye gods ! what parchments did I soil ! 
What loads of sheep-skins did I spoil ! 
More, than if fairly put together. 
And turned by contract into leather. 
In drums and breeches would sustain 
The labours of a whole campaign. 
Though not a man of much black letter, 
Shark knew the world, Job, no man better; 
'Twas a surprise to all who knew him. 
And no small consolation to him. 
To think how many fools he made. 
What service he had done the trade. 
He set together by the ears 
Squires, parsons, baronets, and peers; 
And once he made twa Scottish lairds, 
Quarrel and pull each other's beards, 
Tho' twa such lairds were seldom found 
To quarrel much on English ground. 
Still did he fan the vengeful fire. 
Urge and exasperate their ire ; 
With writs of error and appeals 
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He goaded these relentless chiels, 

And made each combatant sustain 

The conflict like a valiant Thane, 

Gave each his parchment shield, — ^^then on, M'Duff, 

And damned be Tie who first cries. Hold — Enough T 
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LECTURE IV. 

A short digression, containing a distant prospect — Mr. S. re- 
sumes the plan of his lectures — His instructions for forming 
the complete orator at tlie bar — Making a motion in court — 
Justifying bail — Addressing a jury, &c. 

Alas ! what ills await the students 

Who seek to thrive by jurisprudence! 

How oft the youth, long doomed to toil, 

And cultivate that stubborn soil, 

With no kind hand to lead him forth, 

And patronize his modest worth, 

Sees his neglected merits fade. 

And moulders in the cloistered shade* 

Doomed in obscurity to pine 

Without such friendly aid as mine! 

How many geniuses are crost. 

Or 'midst a crowd of idles lost. 

Are hunting all their lives to find 

That knowledge they have left behind! 

How many rising men he'll view 

(Whom in their humbler days he knew), 

Who since my lectures first appeared, 

Successfully their course have steer'd: 

WhoVe leam'd, dear Job, and practised too. 

Those lessons which I meant for you ! 

While he, with wind in Hypochonder, 

Ready to burst his ribs asunder, 

Forlorn in smoky chambers sits, 

And reads, and sleeps, and spouts by fits, 
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And fancies ev'ry dun who knocks 

Is slipping briefs into his box, 

Yet fondly hopes to reap at last 

The fruits of all his labours past; 

Waiting the tedious consummation 

Of twice ten winters* lucubration;** 

When for his light and summer reading, 

And for a trifle, he might tread in 

The flow'ry paths of special pleading. 

Alas! how low his pocket grows! 

He cruises oft at Will's or Joe's 

And oft, as many a greater man does, , 

Eats, drinks, and falls asleep at Nando's; 

Then dreams he, that some point he's mooting. 

And with the learned Hill disputing, 

And though for conquest vainly hoping, 

When with that vet'ran sergeant coping, 

The fame of so renown'd a foe 

Consoles him in his overthrow ; 

E'en by defeat he seems a gainer. 

Thinks Buzzard brings him a retainer, 

And briefs and clienjts without number, 

Attend him in his golden slumber ; 

Anon hell dream that he embraces 

Gold chains, portcullises, and maces; 

Then, with a tough beef steak opprest, 

Fancy the seals are on his breast; 

He sees the demon o'er him lower 

The inctibus of State and power. 

And vainly struggles to get free 

From all his weight of dignity; 
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Till chance some noisy politician, 
Some hungry quack, tum'd State physician, 
Thersites" like, from spleen and hate, 
Arraigning all who rule the State 
With loud harangue effects his cure, 
And wakes him ixoxi\ peine fort et dure.*^ 

For thee, dear Job, the stars design 
Thy genius at the bar to shine, 
There in full splendour to appear, 
And light the western hemisphere, 
Or in a blaze at once break forth 
T' illume the region of the North; 
Already do I see thee there 
In brightness like the greater bear. 
The Star of Arcady," that rises. 
And flames at sessions and assizes; 
Nor will those laurels fail to shed 
Their verdant honours o'er your head. 
Which you, so late for wrangling *• famous, 
Transplanted from the banks of Camus; 
If to the logic of the schools 
You join a special pleader's rules, 
And then to Westminster resort, 
And take a few short notes in court, 
Sit snug behind some fat attorney, 
And make a friend of Mr. Gumey,^ 
Youll gain, in time, your share of praise, 
For arguments on paper days,*^ 
And much improve your legal notions. 
By th' art of wrangling upon motions, 
Lamenting much your client's hardship — 
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" My Lard, I humbly move your Lardship — 

Rule to shew cause, my Lard, we crave it 

Upon a special affidavit. — 

We move to quash, in your discretion, 

An order of a special session,** 

Signed by five aldermen at least, 

Just after an election feast 

Order in bastardy, my Lard, 

Case not appealed, and doubly hard, 

Twins — and the alderman who sat 

Exceedingly intoxicate — 

Nor on these grounds we rest alone, 

My Lard, it plainly can be shown 

That neither county, place, nor year. 

In which the parties liv'd, appear, 

Nor the least mention where they met 

Said child or children to beget; 

My Lard, the order is not dated, 

Nor any filiation stated — 

No mention of the children's sex, — 

All which are radical defects; 

And as we deem the case aforesaid 

So clear that nothing need be more said. 

Perhaps, my Lard, youll aid our suit. 

And grant us a rule absolute." 

Now, Job, this manner of addressing 
Is so polite and prepossessing, 
So wonderfully well connected. 
Plain, elegant, and unaffected, 
I recommend the same to you, 
For making a genteel debut, 
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Nor less the passions you will move, 

In justifying bail above, 

Whene'er you work the swindling crew, 

Or catechise the hireling Jew, 

Him to bamboozle with success. 

With smiles accost and soft address, 

And ere with questions you confound him, 

With irony** come gently round him. 

His fashionable whiskers note. 

His rings of paste, and tamish'd coat; 

And compliment with due derison 

All members of the circumcision; 

Then strain each nerve, use all your might 

To stultify*^ the Israelite; 

But if too wise to be overtaken, 

Well knowing how to save his bacon, 

In vain old Smouch you have turmoil'd. 

And find yourself completely foiFd, 

Then take the ground you went before, 

And strive to be jocose once more, 

Not overbearing, loud, and coarse, 

Like Bore'um bawling till he's hoarse, 

Who like an irritated Bison 

The roughness of his tongue relies on. 

But more in Mr. Both'rum's style, 

Of poignant and facetious bile, 

Who though long-winded, in the main 

Exhibits oft a comic vein, 

And when his adversary presses 

In motions circular progresses. 

Resembling much the wise Stinkvinzen, 
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^Vho perseveres until he ends in, 
The very point that he begins in; - 
The Carolina Skunk,** who pushes 
His head into the briars and bushes, 
And when he can no further go. 
Scatters his perfume on the foe ; 
Such genuine wit will oft prevail, 
When serious disputations fail, 
Will make e'en special juries smile, 
Will oft convince, sometimes beguile, 
And force to ludicrous grimaces. 
Twelve men of grave judicial faces. 
Whom counsel, greatly to their praise. 
Lead through the law's bewildering maze. 
Perplexed in classical confusion 
Of flow'r, trope, figure, and allusion; 
Till in a fog they gaping stand. 
Like mariners in Newfoundland; 
Or pigs, who 're wont, in hazy weather. 
To grunt and lay their heads together; 
Distrust and doubt, and wild surmise 
Alternate in each bosom rise. 
And even o'er the foreman's brains 
Cimmerian night and chaos reigns.** 



Digitized 



by Google 



26o Pleader's Guide, 



LECTURE V. 



Of dress and action in speaking — Of ore tenus examination, and the 
best and most approved method of extracting truth from evidence. 

Tis strange, dear Job, among the rules 

Of tutors, in the ancient schools 

For rhetoric renown'd, nor less 

For judgment in their pupil's dress,'^' 

Though some haye learnedly laid down 

The pattern of a pleader's gown,^ 

No common lawyer, or civilian. 

Not even Tully, or Quintilian, 

One single syllable have said 

Touching the dressing of his head — 

A science, tho' in former ages 

Unknown to orators and sages, 

In these politer days we find 

One great employment of mankind, 

And since, while fashion bears the sway, 

Your head its dictates must obey. 

Must run thro' scratches, crops and queues, 

Of questionable shapes and hues, 

And after all its changes past, 

In grizzle- wig must end at last; 

I think, dear Job, upon the whole, 

Twere best at once to shave your poll. 

Lest while the wordy war is raging. 

And you the foe with warmth engaging, 

That grizzle we may chance to see 

Revolting from a black toupee, 
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And when too forward 'tis inclined, 

A pig-tail sticking out behind: 

Be you in other guise array'd, 

Your tie-wig decently displayed, 

And when before the bench you stand. 

Words apt, fit weapons at command, 

Although the gods, as well you know. 

On you such wond'rous gifts bestow, 

A face so fortified with brass, 

I trust it would my own surpass. 

And voice which envy must admire, 

And own that you excel the crier! 

At first, with accent mild and meek,* 

And looks with diffidence bespeak. 

With modest air and timid hand** 

Hold up your brief, and stroke your band. 

For modesty, whose gentle mien," 

If haply at the bar she's seen, ' 

The coint with that respect will treat 

Which strangers may expect to meet: 

But when grown warm in your narration,** 

Proceed to loud vociferation, 

Strong phrase, and bold gesticulation; 

Then, like the prisons from the Bilbpes, 

Stretch out your legs, your arms, and elbows, 

Till you manoeuvre them at length, 

With all the spirit, ease, and strength, 

Of some young hero, first essaying 

The noble art of cudgel-playing, 

Or fugleman, an active part 

Performing in the tactic art; 
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Flourish your brief, look boldly round, 

And stamp your foot against the ground;*^ 

Then smack your forehead and your thighs,** 

Like one that^s bit by gnats or flies, 

And so go through your exercise: 

For when a counsel tells his story. 

As Tully says, de oratore^ 

Arms, legs, and thighs, must play their part, 

And aid the rhetorician's art; 

Action must all his words enforce," 

And make his body hold discourse* 

As nothing props a rotten case 

Like strength of lungs, save powV of face, 

I ask no wart so near my nose. 

Or scraggy neck, like Cicero's,^ 

Or some provincial's face IVe seen. 

Gaunt, oblong, ossified, and lean; 

Grant me, ye gods, for pleading causes. 

Some breadth of cheek, some depth of fauces, 

A strength and dignity of feature. 

Something I can't express in metre, 

That cheerful confidence of visage 

Which gives of wit and sense a pressage : 

Whene'er a counsel's pinch'd and prest, 

Much will depend on width of chest, 

The strength and tone of th' epiglottis, 

A.nd state in which his learned throat is; 

For if 'tis true, as I conjecture, 

(And hinted in a former lecture). 

That process is a lever, pleading 

Is some mechanical proceeding, 
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Combining somewhat of the screw, 

The pully, and the lever too, 

By which great advocates compel 

Truth from the bottom of her well, 

And drag her by her dripping locks, 

Disguised into the jury box: 

AVhile judges yawn, and patient sit. 

To hear th' encounters of their wit; 

For wit, although the lot of few, 

All counsel think their lawful due. 

And when it fails, as wit is wont, 

When too much labour's us'd upon't, 

A witness ever and anon 

Serves like a hone to whet it on, 

Or like a butt is fix'd and shot at, 

That truth the better maybe got at, 

Who, baffled in the first attack. 

Stares like the man in the almanack, 

Perplex'd with problems multifarious, 

And pierc'd with darts, through members various. 

Quite down from Aries to Aquarius. 
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LECTURE VI. 

Instruction continued, and illustrated by the examples of Mr. 
Counsellor Bother'um, and Mr. Counsellor Bore'um, introductory 
to the trial of trespass in assault and battery. 

Job, of all powers that wind or draw. 
And work that great machine, the law, 
Do thou, my friend, keep most in view 
That greatest of all pow'rs, the screw. 
The power of screwing and distressing, 
By worming, winding, and compressing, 
Facilitates the extrication 
Of truth by cross-examination; 
But no one engine or invention, 
Forg'd by the demon of contention, 
Gives such a purchase in a cause, 
"Beyond the vigour of the laws," 
So governs and upholds, unseen. 
The movements of this vast machine, 
As pride, resentment, and ill-blood. 
Which form the 'Stah," or the wood,*' 
Create the matter and foundation, 
And subject of all litigation. 
WTiat robs of ease and independence 
So many plaintiffs and defendants. 
And leaves their purse at our devotion, 
To grease and set the wheels in motion? 
Vengence; that fills th' historic page, 
The scourge of ev'ry clime and age. 
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'Twas wrath, destructive wrath alone, 
Steel'd the proud heart of Peleus' son, 
Brought to the Greeks a thousand woes,*^ 
And sent them to the dogs and crows. 
The same fell cause wrought equal dudgeon 
'Twixt John-a-GuU and John-a-Gudgeon, 
And left them, with the like contrition, 
Precisely in the same condition. 
Twas wrath and hatred's raging fires. 
The breasts of these two harmless squires 
To deeds of desperation drove. 
And perfected the will of Jove.* 
Ah! John-a-Gull, thou wretch ill-judging! 
And thou, relentless John-a-Gudgeonl 
How oft I've heard you, in distress 
And bitterness of wrath, confess. 
That better far than litigation 
Had been the prudent arbitration, 
Of one so noted for his candour 
And sage advice as Sir John Gander! 
An honest prosing knight, who ne'er 
Of damages and costs could hear 
(Since first he chanc'd to be cornuted, 
His action brought, and was nonsuited) 
But with a shrewdness, seldom seen 
In one of Sir John Gander's mien, 
Join'd with a confidence and phlegm 
Which no sound lawyer will condemn, 
The same good story he'd relate 
Of that wise prince and potentate, 
Peter the Czar, sumam'd the Great, 
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"Who, when he came to Albion's shore, 

Her arts and manners to explore, 

That dome surveyed with curious eyes, 

Where Rufus caused his courts to rise; 

There, when in well-comb'd^* wigs he saw, 

A group of heads, all learn'd in law, 

What are those grizzly forms? he cried; 

I^awyers, th' interpreter replied — 

Lawyers! that never can be true — 

In all my realms I have but two. 

And to those realms should heaven once more 

Vouchsafe their monarch to restore, 

One of those two" — but what the Czar meant. 

Whether to raise him to preferment. 

Or sus per coL was his intention, 

This worthy knight forebore to mention. 

Save what by gestures he exprest. 

And left his friends to guess the rest 

For you, whose heads by fate accurst. 

Some fiend infatuated first. 

Long are you destin'd to repent 

That hour into those courts you went 

Alas! full often have your spouses 

Foretold the ruin of your houses. 

With sighs, and tears, and empty purses. 

Wailed your successes and reverses; 

Nor spar'd some pretty keen reproaches. 

Riding in gigs instead of coaches. 

" This plaguy lawsuit on our backs. 

Is heavier than the income tax ; 

Sure law was made to be the undoer 
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Of just such nincompoops as you are! 
For one must needs to Ferret go, 
T'other to Cormorant and Crow, 
All of the true rapacious breed. 
As ever a poor client flay'd. 
And never yet deserved a curse 
For sparing a rich client's purse, 
But make his case so much their own, 
They'll pluck and pick him to the bone, 
And see him thoroughly dissected. 
Rather than have his plea rejected, 
Or cause, for want of cash, neglected." 

Dear Job, this legendary strain 
Saves authors much fatigue of brain. 
In hunting o'er Parnassian ground 
For phrases better miss'd than found. 
I ne'er in epic or in ode. 
The muses' fiery courser. rode. 
Was ne'er ambitious to be seen 
Near that same horsepond, Hippocrene; 
I ask no forked hill '^ to dream on. 
No aid from deity or demon. 
Instead of Haemus or Sperchius. 
"Give me a brief at «m/r/W — 
The only aid that I require is 
The aid of juries and venires," 
Unless 'twere possible to choose 
Some iron-tongu'd, long-winded muse; 
If such there be, whose lungs would reach 
The length of Mr. Bore'um's speech. 
And lift ray numbers to th' extent 
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And height of Bother'um's argument 
Oh ! had you heard the Gudgeon cause, 
And numbered all the hems and haws, 
With all those arguments that I did, 
Which left the conflict undecided, 
You never would have thought 't was Bore'um, 
Or Bother*um who drove all before 'em, 
But that two orators had come 
Express from ancient Greece or Rome, 
Or Laertiades had stood 
With Ajax near Scamander's flood. 
To plead for Homer, and dispute 
Troy's bounds in an ejectment suit 
'Gainst Worth and Learning's favourite client. 
The venerable Jacob Bryant: 
That Nemesis herself had breath'd 
Through Bother'um's windpipe copper-sheath'd 
Or Wildman's" bees had re-appear'd, 
And settled upon Bore'um's beard, 
And left upon his mouth of leather 
Their honey and their stings together; 
For thus, quick rising on the plaintiff'^s side. 
The deep-ton'd Bother'um spoke, and Bore'um slew 
replied. 
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LECTURE VII. 



The trial as taken by an eminent short-hand writer. 
JOHN-A-GULL "J 

at St. I In Trespass. 

JOHN-A-GUDGEON J 

For the plaintiff, Mr. Counsellor Bother'um — For the defendant, 
Mr. Counsellor Bore'um — Mr. Bother'um opens the pleadings 
— His speech at length. 



I rise, with pleasure, I assure ye, 

With transport to accost a jury, 

Of your own conscientious feeling, 

Candour, and honourable dealing, 

From Middlesex^* discreetly chosen, 

A worthy and an upright dozen. (Aside.) 

This action, gentlemen is brought. 

By John-a-Gudgeon for a tort ; 

The pleadings state, "that John-a-GuU 

With envy, wrath, and malice full. 

With swords, knives, sticks, staves, fist, and bludgeon. 

Beat, bruised, and wounded John-a-Gudgeon. 

First count 's "for that," with divers jugs, 

To wit, twelve pots, twelve cups, twelve mugs. 

Of certain vulgar drink, called toddy. 

Said Gull did sluice said Gudgeon's body; 

The second count *s for other toddy 

Cast, flung, or hurPd on Gudgeon's body; 

To wit, his gold-lac'd hat and hair on, 

And clothes which he had then and there on; 

To wit, twelve jackets, twelve surtouts. 

Twelve pantaloons, twelve pair of boots, 
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Which did thereby much discompose 

Said Gudgeon's mouth, eyes, ears, and nose, 

Back, belly, neck, thighs, feet, and toes; 

By which, and other wrongs unheard of. 

His clothes were spoiFd, and life despair,d of." 

To all these counts the plea I find 

Is son assault, and issue's join'd — 

Such, gentlemen, is word for word 

The story told on this record. 

This fray was at a feast or revel, 

At Toadland, on the Bedford level, 

Giv'n, as was usual at elections, 

By Gudgeon to his fen-connections. 

They'd had a meeting at the Swan 

The day before the poll began. 

And thence adjourn'd it to make meny 

With Mr. Coot, who keeps the ferry. 

Now John-a-GuU, who thrusts his nose 

Wherever John-a-Gudgeon goes. 

To this same feast without suspicion, 

Unask'd, it seems, had gain'd admission; 

Coot had just finished an oration. 

And Gudgeon, with much approbation, 

Was singing an election ballad, 

Penn'd by th' ingenious Dr. Mallard, 

(That orthodox and learned writer. 

Who bids so fairly for a mitre) ; 

W^hen Gull, who heard this song or sonnet, 

With Mr. Gudgeon's comments on it. 

This Gull (whose very name denoted 

The character for whom he voted) 
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Flourished his knuckles in derision, 

And with much promptness of decision, 

Began to pummel and belabour 

The short ribs of his peaceful neighbour; 

But first with tweaks assail'd his nose, 

And interspersed said tweaks with blows; 

Gudgeon explained, and GuH recourse had 

To other tweak, like tweak aforesaid — 

G — d knows a milder, gentler creature 

Never was seen in human nature, 

Than the forbearing and well judging. 

Discreet, and gentle John-a-Gudgeon ; 

And, gentleman, there 's no man's face is 

Better received at all your races, 

Wells, mouths, and water-drinking places; 

Was alderman and mayor elect; 

Once had the honour to be prick'd 

For sheriff, which important station 

He gain'd without solicitation, — 

No doubt his lordship recognizes 

The coat he had on at assizes, 

A velveret, genteel and neat. 

With tabby lin'd, and frogs complete. 

Made for Squire Gudgeon's wedding ball. 

When first he came to Webfoot Hall, 

An ancient seat in th' Isle of Ely, . 

Where all the Gudgeons live genteelly, — 

Which coat so trimm'd, so frogg^d, said Gull 

Did spoil, besmear, and disannul. 

With the most villainous libations 

Of the most vile of vile potations; 
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For proof well call GulFs worthy friend, 

Who keeps a school at Todland's End, 

One Simon Trout, a pious pastor, 

And Dr. Tench, who spread the plaster, 

And Farmer Chubb, an honest yoeman. 

Who speaks the truth and cares for no man; 

But above all, to prove our case. 

Well show you Mr. Gudgeon^s face^ 

Where ev'ry injured feature pleads 

'Gainst John-a-GulFs atrocious deeds. 

What facts, what species of excuse, 

My Brother Bore'um will produce. 

What case hell make, and how maintain 

His plea of son assault demesne, 

Wise as he looks, you may rely on 't, 

He knows no more than his own client; 

'Tis for you, gentlemen, to say 

What damage John-a-GuU shall pay; 

Tis in your wisdom, gentlemen, to pull 

So wide the purse-strings of this factious Gull, 

That he no more may triumph and parade 

The streets of Cambridge in a blue cockade. 

Singing the praises of a British jury, 

From the pig market to the petty-cury; 

But back to Toadland as he bends his way, 

Whoe'er beholds him'* to his friends may say, 

Mark, how the jury have rever'd the laws, 

Giv'n the just judgment in the Gudgeon cause, 

Taught the proud Gull to sing an humbler strain, 

And sent him waddling to his bogs again. 



Digitized 



by Google 



Pleader's Guide, 273 



LECTURE VIII. 

Examination of witnesses for the plaintiff — Mr. Simon Trout, dis- 
senting preacher and schooknaster. examined by Mr. Bother'um 
— Cross-examined by Mr. Bore'um — Evidence of Dr. Tench, 
surgeon and apothecary. 

Bother, whisper his Atty. — Pray are our witnesses all 
here, 

Our scaly friends from Toadland Mere ? 
Atty. Here's Dr. Tench, and preacher Trout, 

And Farmer Chubb will come, no doubt. 
Bother. Call Simon Trout — we'll first begin 

With Mr. Trout. — come, swear him in. 
Crier. Here Simon, you shall — (silence there!) 

The truth and all the truth declare, 

And nothing but the truth be willing 

To speak, so help you G — d — (a shilling.) 
[aside] 

Trout 's sworn. — 
Bother. Pray, sir, did you attend 

Th' election feast at Toadland's End? 

The feast, I mean, before the poll-day? 
Trout. Yes, sir, I tarried there the whole day — 

Albeit I ne'er go to dinners. 

To feast with publicans and sinners. 

And ever it has been my rule 

On no account to quit my school. 

As in my absence, I'm aware 

Satan will not be idle there ! 

I own, sir, I for once transgress'd it, 
• The inward light so strongly press'd it, 
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A call I never could withstand! 

But touching the affair in hand, 

As it regards the late election, 

IVe but a feeble recollection. 
Bore, (aside.) Your inward light must fail you greatly 

If youVe forgot what passed so lately. 
Trout, There was a squabble, and some oaths, 

And liquor spilt on plaintiffs clothes; 

Squire Gudgeon^s face was bruisM, IVe heard, 

His Sunday raiment much besmeared, 

And Dr. Tench informed me — 
Bore, Pooh!— Don't tell us, Sir, what Tench told 

you. 
Bother, Stop, Mr. Bore'um, by your leave,-— 
Bore, My lord, I humbly do conceive — 
Bother, These interruptions, I declare. 

Would almost make a parson swear. 
Bore, Do, Mr. Bother'um, let me speak — 
Bother, Now he's begun he'll talk this week — 
Bore, Well, Mr. Trout, so all you know then. 

Is what youVe heard of plaintiffs clothing? 

All hearsay is it? 
Trout, No, sir, no, — 

I lifted up mine eyes, and lo ! 

I did behold, in wrath, Squire Gull, 

Smite Mr. Gudgeon on the skull; 

And Dr. Tench, a wise and wary. 

And learned Fen- Apothecary, 

Doubted, he said — 
Bore Do stop, my friend, 

Cannot I make you comprehend ? 
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Bother. Come, sir, we won^t detain you — Gull, 

You're sure, smote Gudgeon on the skull? 

Trout. He did 

Cross-examined by Mr. Borium. 

Bore. Stay, Mr. What d'ye call him. 

You say you saw Gull bruise and maul him? 

Trout. Yes. 

Bore. And you never go to dinners, 

To feast with publicans and sinners? — 
What, was the bludgeon pretty thick? 

Trout. I cannot say I saw the stick. 

Bore. Stay, sir, I think that youVe a teacher, 
A spiritual pastor, and a preacher. 
Now recollect you're on your oath, sir. 
Mind you do justice to them both, sir. 
Was there no boxing match — speak out — 
Nothing like fighting. Master Trout? 

Trout. AVhy verily much strife arose. 

Divers and sundry kinds of blows, 

Much provocation too, albeit 

I was not there at first to see it ; 

A song was hummed which caused dissension. 

And seem'd of heathenish invention, 

Which though it lacked both wit and keenness 

Savour'd of malice and uncleanness. 

And sung with loud vociferation, 

Rous'd the defendant's indignation. 

Who seem'd to think it cast reflections 

On him and all the. Gull connections: 

This song, though spiritless and dull. 

Did sorely trouble Mr. Gull, 



Digitized 



by Google 



276 Pleader's Guide, 

And oft repeated in his ear, 
Did cause him to blaspheme and swear, 
Till (G — d forgive him for't !) he rose, 
And seizing on Squire Gudgeon's nose. 
He squeezed it 'twixt his thumb and finger, 
Stampt on the song, and d — d the singer; 
Now when much strife and wrath ensu'd 
Both which I always have eschew'd, 
I fled — but soon returned to pray 
That heav'n would stop this sinful fray, 
And we like brethren might agree, 
And live in peace and unity. 

Bother, Swear Dr. Tench. 

Crier, Here, Doctor, look — 

Take off your glove, and kiss the book. 
The Doctor 's sworn. — 

Bother, Good Doctor Tench, 

Pray tell the jury and the bench. 

All that you saw and heard that day — 

Tench, Sir, I know nothing of the fray — 
I was calVd in at the conclusion, 
T' inspect a vertical contusion: 
Gudgeon was then without his shirt, 
His body much besmear'd with dirt; 
There was an ugly arkward cut 
Ran quite athwart the occiput. 
He'd have been comatose^ I'm sure, 
And far beyond my skill to cure, 
Had I been calPd ten minutes later — 
I trembled for the dura mater; 
The cuticle, or outward skin, 
Portended something wrong within — 
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The fauces in a sad condition! 
Betwixt the nares no partition ! 
But both so forc'd into conjunction, 
Th' olfactories declined their function. 
Some teeth were broke and some were lost, 
The incisores suflfer'd most. 
Much mischief done to the molares — 
And, what a very strange affair is. 
Not the least symptom could I see 
Of denies sapienlice. 
In all my pugilislic cases^ 
At feasts, elections, fairs, and races, 
A worse than this I never met 
Nor never saw an instance yet. 
In all that branch of my profession. 
Where blows have made so much impression. 
Optics, my Lord, a perfect jelly ! 
One large contusion on the belly : 
Two on the coslce^ and as I guess, 
. A kick upon the os coccygis^ 
Had caused a tuber, or a bump 
Around the region of the rump. 

Bother, You took some blood, sir, from him. 

Tench, Plenty — Phlebotomized him ounces twenty; 
Ordered in lieu, one ounce, good weight. 
Magnesia Vitriolat: 
Subinde gave, when faint or sick, sir, 
My renovating Fen-Elixir, 
Then clapped my patent plaster on. 
My genuine Icthupharmacon, 

Bother, Sir, of your practice we've no doubt. 

Bore, So much for Tench, — come, hand him out. 
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LECTURE IX. 

Trial continued — Examination of Farmer Chubb by Mr. Bother'um 
— Cross-examined by Mr. Bore'um — Conclusion of the evidence 
for the plaintiff. 

Court Well, who 's your next ? 

Bother, Set Farmer Chubb up. 

Bore, {aside), Chubb's recollection I must rub up. 

Bother, So, Mr. Chubb, I see 'tis you; 
You live at Toadland's End? 

Chubb, I do. 

Bother, You din'd at the Election Meeting? 

Chubb, Yes, sure I did, I loves good eating. 

Bother, Was there a bickering where you sat? 

Chubb, No, we had no such dish as that. 

Bother, No broil, no bickering, no fracas? 

Chubb, No, no such dishes as I saw; 

There might be broils for aught I knew. 
To please such gentlemen as you. 

Bother, Why Chubb, you must have seen at least 
These parties at the Toadland feast: 
Was anything by plaintiff said. 
Which to such lengths defendant led. 
And caus'd an act so indecorous 
As that which now appears before us? 

Chubb, Anan ? 

Bother, Why surely, you must know 

Whether these men had words or no? 

Chubb, Words! aye, the/d words enough, God knows. 
Besides some pretty tightish blows. 
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Court Hark ye, my friend, was Gull, d'ye think, 
Disguised, or much inflam'd with drink? 

Chubb, Neither — as sober as a judge, 

Th' of to be sure he seemed to grudge. 
Being as how his coat was shabby 
Squire Gudgeon*s velvet, lin'd with tabby. 
But as for drink, my Lord, he chose 
To fling all that o'er plaintiffs clothes. 
My Lord, I wishes to be going 
For 'tis a charming time for sowing — 

Bother, Stay, Mr. Chubb, speak out, sir, do. 
Did Gull beat Gudgeon? is that true? 

Chubb, Beat him ! he beat him black and blue ! 
I never see'd a prettier fight, 
So full of malice like, and spite. 

Bore^ A fight! Ho! ho! the truth's come out; 
A fair set-to, a boxing bout? — 

Bother. And this you positively swear! 

Chubb, Aye sure; why Simon Trout was there; 
Simon, for all he seems so shy. 
Please you, my Lord, knows more than I. 

Bother, How say you? Did not Trout advise 
'Gainst such unchristian exercise? 

Chubb, Yes, after praying and beseeching, 

Simon stood up, and fell a preaching. 
And like the picture of St Paul, 
Began to s/wmonize us all, 
Bade us hold fast of what was good — 
And well that doctrine understood. 
For with the tankard he made bold. 
And seem'd main loth to quit his hold. 
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Bother, What, did he preach, d'ye say and stand 
With this same tankard in his hand? 

Chubb. Aye sure: he first threw back his wig, 
And took a pretty handsome swig; 
Then held the tankard up to view 
All one as you your brief may do, 
Saying, that wicked stuff within 
Did cause a multitude of sin. 

Bother, Why Chubb, now on your oath, man, say, 
Did not this preaching stop the fray? 

Bore, After this speech of Simon Trout, 
Had you or not a boxing-bout? 

Chubb, Why, yes — I scorns to tell a lie, 
Trout says to me, as I stood by, 
Can'st keep a secret? yes, says I. 
Why then, says he, Chubb 'tis not right. 
That we should lose so sweet a fight; 
Chubb, since so good a man youVe reckoned 
I wish that you'd be Gudgeon's second; 
If you'll just clap him on the shoulder, 
And say you'll be his bottleholder, 
'Twill cheer his heart, and stir his blood. 
And make him fight and do him good; 
I long to see him doff his wig, 
And clench his fists like Ben the Big; 
And if youll make the champions strip. 
And lend my drunken clerk your whip, 
D-m-me, if he sha'nt round the ring go, 
While I hold stakes and guard the stingo. 

Bother. This is our case; my lord, we've done — 

So Both'rum spoke, and Bore'um thus begun. 
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LECTURE X. 

The defendant's case — Mr. Bore'um's speech — Interrupted by Mr. 
Bother'um — His law argument — Cites cases — Answered by 
Mr. Bore'um — Conclusion of Mr. Bore'um's speech, and of the 
ailments on both sides — End of the tenth lecture of the second 
book, and the last of the Pleader's Guide. 

Bore, So much for facts, the proud array 
Of facts displayed in proof this day. 
I say, if ever there existed, 
A cause wherein the facts were twisted. 
Distorted, warp'd — I say distorted. 
And every witness packed and sorted. 
And tutor'd, gentlemen, t'outface 
The truth, and patch a rotten case, 
*Tis this. That skilful fen-physician 
So fully prov'd his erudition, 
The dire effects of the disaster, 
Th' elixir, and the patent plaster, 
I thought my learned friend, for one, 
Would try this Icthupharmacon ; 
I waited (as his case was lame) 
To hear how he'd apply the same, 
And put in proof that famous drench. 
Prescribed by learned Dr. Tench. 
Tench, I must own, took blood enough, 
And show'd his learning quantum suff. ; 
But as for the same Simon Trout, 
(At once so thirsty and devout) 
There was some method and connection 
In that same preacher's recollection; 
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He ne'er with publicans had fed, , 

By inward light alone was led ; 

He never from his school would venture, 

Lest Satan at the door should enter; 

Defeat at once the spiritual pastor, 

And get the whip-hand of the Master — 

Trout's story was a string of fictions 

Self-praises and self-contradictions; 

But (not to waste your precious moments 

With idle and superfluous comments) 

Gudgeon gave Gull great provocation, 

Chubb swore, on cross-examination. 

And both agreed to strip in buff 

And fight it out at fisty-cuff. 

Now fighting's in itself an action. 

That gives both parties satisfaction, 

A secret joy the bruiser knows 

In giving and receiving blows, 

An inward transport, only tasted 

By those w^ho've thoroughly been basted. 

I'll prove it to my learned brother. 

These gentlemen oblig'd each other. 

And each exerted his endeavours 

1*0 prove no niggard of his favours; 

For whosoe'er Gull's face peruses. 

Will fairly own, that nobler bruises. 

More scientific, more severe, 

No fighting baronet or peer. 

Though pupils of th' illustrious Johnson, 

E'er laid his adversary's sconce on — 

In war, as well as peace, we see 
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A kind of reciprocity, 

A sort of mutual requiting, 

Which both the parties take delight in — 

If both are drubb'd, why both are quit, 

Volenti non injuria fit — 

It is a dammum^ as we say, 

A dammum absq' injuria 

Now, for a man, my Lord, to come, 
A vile election song to hum. 
And for a man, my Lord, to go 

For to gesticulate; and so 

As I was saying, for to go 

Bother. My Lord, I feel no small remorse 
In checking Mr. Bore'um's course, 
But as 't will cut this matter short, 
And save your Lordship's time in court, 
Be it for argument admitted 
That both the combatants were pitted: 
Parker Chief Baron held that bruising, 
Deem'd so delightful and amusing. 
Was an illegal dang'rous science. 
And practis'd in the law's defiance, 
But (as my friend is in the dark) 
It may be proper to remark 
The case is Boalter versus Clark. 
The cases in the books are plenty — 
I'll just beg leave to quote you twenty. 
Some special verdicts and demurrers 
From Durnford, Bosanquet, and Burrows; 
Some late decisions of the courts, 
In point, my Lord, from term reports. 
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All books for solid information, 
Held in the highest estimation. 
But, stay, perhaps it may suffice, if 
I cite one case, and that's decisive — 
A case he little dreams upon, 
Mathew, my Lord, and Olerton — 
AVhere one a beating underwent 
By his own licence and consent; 
I mean, my Lord, that famous beating, 
In Comberbach (218) two hundred eighteen j 
Court held, and so 'twas understood, 
The license void, the beating good — • 
Court. Associate, hand me the record 

Well, Mr. Boreum— ? 
Bore, Hem — my Lord? 
Court, What say you to the cases quoted? 
Bore, My Lord, these cases I have noted; 
Mere nisi prius cases, loose, 
Loose law, my Lord, quite out of use — 
My learned friend is fond of citing 
Old cases, which he's seldom right in; 
Settling the law, as some great men do, 
On points reported arguendo. 
That case in Comberbach, my Lord, 
Arose in debt upon award. 
And such a case as that, no doubt. 
Is what I little dream'd about; 
What we rely on is a saying 
Of Dalton's, touching cudgel-playing; 
Two play at cudgels for the nonce. 
For pastime, and a broken sconce: 
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A breaks B's head, B makes assault on 

A's nose, "no battery, quoth Dalton," — 

Now, if the law of bloody noses. 

And broken heads, as he supposes, 

And states in chapter twenty-second, 

Good law at single-stick is reckoned, 

I see no reason for refusing 

Some law to boxing and to bruising — 

Besides, my Lord, our special plea, 

Is son assault demesne d'ye see. 

Chubb swore to threat'nings, provocations, 

Loud oaths, and fierce gesticulations. 

Such oaths — (these spectacles, gods rot'em, 

Have galled my nose from top to bottom) 

[aside] 
Such oaths — it shocks me to rehearse 'em, 
(Why now they're tumbled down, gods curse 
'em) [aside.] 

In short, what Chubb both heard and saw 
Amounted to assault in law; 
Gudgeon assaulted, and attack'd 
My firiend, in law, if not in fact. 
And this is law, his lordship knows; 
But now, for instance, we'll suppose 
The simple case of A and B, — 
A is my finger, do ye see. 
My adversary's button B; 
Now, if my finger A I put on 
My learned adversary's button. 
It may be trespass or a plea 
Of son assault demesne for B; 
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And if a little I should shake it, 

And pull the button off, I take it 

It would be battery, and we say 

That B was beat and bruis'd by A; 

That A said B did strike and wound, 

And in the pleadings 't would be found, 

A knocked down B down upon the ground. 

And is not this a sound defence? 

Is it not law and common sense? 

Tis for you, gentlemen, to say 

Which of those two began the fray; 

But a more scandalous transaction, 

Paltry, vexatious cause of action, 

Or a more lame, more flat, more stale, 

Dull, and unprofitable tale, 

I never met in all my reading. 

In the whole course of law proceeding. 

In study, practice, or in i)leading, 

Than this same woeful trump'd-up story. 

My learned brother has just laid before ye. 

And now, my Lord, I say no more. 

My Lord, than what I said before — 

But thus much I'll make bold to say, 

If all that IVe advanced this day. 

Be not good law, my Lord, and sound 

As e'er was broach 'd on legal ground, 

Soon as to chambers I return, 

All my black-letter'd books I'll burn 

"Hold, hold (quoth Both'rum) 'twould be 

cruel 
To turn your fixtures into fuel. 
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Those precious tomes, with cobwebs spread, 
Which sleep so peaceful o'er your head! 
Ere yet that sentence is decreed 'em. 
Do read 'em, Mr. Bore'um, read 'em." — 
Thus they, as when attun'd to sprightly strain, 
Bass viols grumble, and Bassoons complain, 
Or humble bees their drowsy notes prolong, 
With drones contending in alternate song. 
Incontinently held their vain contest 
In taunting mirth, and spleen-provoking jest; 
'Till tir'd at length (when each had racked his 

brain. 
Oft rose and hemm'd, and hemm'd and rose 

again) 
As those fam'd heroes on the Phrygian shore, 
Ajax, and bold Priamides of yore, 
Turn'd peaceful friends'* when they could 

fight no more. 
These gen'rous chiefs resolVd awhile to end 
The doubtful conflict and the suit suspend, 
Both lovingly agreed at once to draw 
A special case, and save the point in law, 
That so the battle, neither lost nor won. 
Continued, ended, and again begun," 
Might still survive, and other suits succeed, 
For future heroes of the gown to lead. 
And future birds in loftier verse to plead. 
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PART I. 



I ^^^^gaque levem coerces 

Aurea Turbam. — Hor. Ode, lib. X, a z, 

• And through the palpable obscure find out 
His uncouth way. (Milton b. ii, v. 405.) 

• Venue or visne^ in Latin, vicinetum, is the neighborhood in 
which the declaration states the cause of action to have arisen, and 
is prefixed to the margin of every declaration with a Scilicet^ as 
" Pindus to wit," above. 

* No matter where. — This must be understood of personal or 
transitory actions which relate to goods and chattels, as contradis- 
tinguished from local, which re.late to lands and tenements: of the 
former class are all actions of covenant, contract, annuity, or debt 
at large. For debitum et contractus sunt nullius loci, 7 Co. 3, a. 
2 In. 229, 23. 

* Issue join. — Issue from the French, issuer, i. e., emanare, to 
flow from. The word "issue" has various significations in law; it 
occurs here in its most general and received sense: "a single, cer- 
tain, and material point issuing out of the allegations and pleas of 
the plaintiff and defendant, consisting regularly upon an affirmative 
and negative in a cause to be tried by a jury of twelve men." (2 
Inst. 126.) 

• Sua si bona norint. — Virg. 
' E« Ato« iipxiofjitirBa, — Theoc, 

*» Laches, in French laches, signifies slackness or negligence; 
upon the presumption that the king is daily employed in the weighty 

25 
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affairs of government, it is an established rule at common law that 
no laches shall be imputed to him, nor he any way suffer in his 
interests, which are certain and pennanent (Bac.) 

• Misfeasance signifies wrong-doing. Lord C. J. Hale says: 
"The law presumes the king will do no wrong, neither indeed can 
he do any wrong.*' 

*® Omnipresmce, or ubiquity, is a consequence of the king's 
prerogative. His majesty, in the eye of the law, is always present 
in all his courts, although be cannot personally distribute justice. 

" Prtrogative^ Lx)rd Coke says, is so called because "though 
an act has passed both Houses of Parliament, yet before it will be a 
law the royal assent must be asked, or demanded, and obtained " 
(as indeed the etymology seems to import), "but that it legally ex- 
tends to all powers, privileges, and pre-eminences, which the law 
giveth to the crown." Co. L. 90. But the most precise definition 
of prerogative is in Finch, L. 85. " Prerogative," he says, " is that 
law in the case of the king which is not law in the case of a subject " 

1* Time. — Vigilantibus et non dormientUtus jura subserviunt is 
the law in the case of the subject; nullum Temfus occurrit regi is 
the king's plea. (Hob. 347.) The right of the king was never de- 
feated by any length of time till the 21 Jac. I. c. 2, and act 9 Geo. 
HI, c. 15, which was framed to amend the former, and render it 
more effectual. The king's liberties and firanchises are expressly 
excepted from the operation of these acts. 

** Orders. — Orders and rules are obtained by motion in court, 
which is an occasional application to the court by the parties, or 
their counsel, to obtain some rule or order which becomes necessary 
in the progress of the cause, and is usually grounded on an affidavit 

^* Nonsuited. — A nonsuit is a dereliction or renunciation of the 
suit by the plaintiff, before verdict given, and is thus effected. The 
plaintiff, or his agent, when he is apprehensive of a verdict against 
him, withdraws himself out of coint, whereupon the crier is 
ordered to call the plaintiff; and if he or his agent does not appear 
he is nonsuited, and is said non sequi clamorem suum : as the king 
cannot withdraw himself out of court he cannot be nonsuited. 
' "The king's majesty cannot be nonsuit, because in judgment of 
law he is ever present in all his courts." (Co. L. 139.) 

^ Justice. — The king is the fountain of justice, and all courts 
derive their authority from him. (Col. L. 139.) 
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*• Crok. Car. — Judge Croke's Reports are cited in the names of 
those princes in whose reigns the cases reported in his three volumes 
were determined, viz., Queen Elizabeth, King James, and King 
Charles I. 

" Glanville, Brae ton , etc. — Glanville was chief justice in the 
reign of Henry II., and wrote a book of conunon law, supposed to 
be the most ancient on the subject. 

Bracton wrote his treatise in the reign of Henry III. Sir Ed. 
Coke published his institute and commentary upon Littleton in the 
reign of James I. 

Britton wrote his book in Edward the First's time, by command 
of that king, upon the model of Justinian's Institutions. (Staun- 
ford's Prerog. 621.) 

^8 In Tiburim defluxit Orontes. (Juvenal.) 

'» Theobald. — Theobold, a Norman abbot and archbisop of 
Canterbury in the reign of King Stephen, introduced the civil law 
into England ; among others of his retinue he brought over with 
him Roger, sumamed Vacarius, whom he placed in the university of 
Oxford to teach it to the people of this country. (Blac Com.) 

** Those books. — A copy of the Pandects was discovered at 
Amalfi, or Amalfis, a city of Apulia, in the following manner: Lo- 
tharius II., in the year 1137, being engaged in a war in behalf of 
Pope Innocent II. against Roger, King of Sicily and Naples, car- 
ried the city of Amalfi by storm, with forty-six Pisan gallies; upon 
plundering the city a copy of Justinian's Pandects was found, and 
from thence conveyed to Pisa, and afterwards to Florence, where it 
was kept in the duke's palace, according to Selden, and is never 
brought forth but with torch-light and tokens of reverence. 

** But of their practice. — The extraordinary rise and establish- 
ment of the civil law created a jealousy throughout all Eiu*opc. 
King Stephen issued a peremptory command, preventing its propa- 
gation in England, and prohibiting Vacarius from reading lectures 
at Oxford, and making it unlawful for any one to keep any of the 
books of the Roman law by them. (Dissert ad Flet c. 7.) 

"The nobility at all times rejected the civil law with a degree of 
asperity and ill-humor; the usurper Stephen, whose interest it was 
to conciliate their affections, went so far as to prohibit the study of 
it." (De Lolme.) 

Charles the Ninth, and Henry the Third of France, issued edicts 
to the same effect in France. In Spain it was made capital to offer 
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or allege the Roman law, as compulsive and binding. (Vid. Bodin 
de Repub. Lib. i. cap. 8, of the impolicy of advancing the laws of 
strangers in derogation of the municipal laws of the country. 

Fortescue, chief justice of the king's bench, and afterwards chan- 
cellor, carried his opposition to the civil law so far that he wrote a 
book entitled "Z>^ Laudibus Legum Anglice" professedly with a 
view to demonstrate the superiority of the English laws over the 
civil 

** Prohibitory writ — Or writ of prohibition, is a prerogative 
writ issuing of the king's bench, and in some cases out of the com- 
mon pleas and the chancery; and is directed to any inferior court, 
enjoining their prosecution of a cause therein depending, upon a 
suggestion that the cognizance thereof belongeth not to the court. 
(F. N. B. 39.) 

The writ is commonly granted upon motion, grounded on a sug- 
gestion on record, setting forth the nature of the complaint, and 
issues to enjoin the counsel, judge, and register of the inferior 
court, not to proceed any further in the cause in question; but in 
cases of doubt or difficulty the party applying is directed by the 
court to declare in prohibition, that is, to commence an action by 
filing a declaration, stating a fiction in law, viz., that the other 
party has actually proceeded in the suit below, notwithstanding the 
writ And the question as to the competency of the inferior court 
being negatived upon demurrer and argument, the prohibition to 
the inferior court results as a consequence of the judgment 

^ Pandects. — The pandects, or digests, are the writings of the 
ancient civil lawyers, systematically compiled by Justinian, and 
comprised in fifty books. (Vid. note, ante.) 

** Rescript. — The rescripts of the Roman emperors were the 
expositions and constructions which they were pleased to make of 
their own laws, by way of answer and opinion to the cases referred 
to them. 

** Theodosius. — The code of civil law was composed by order 
of the Emperor Theodosius the Younger, and is still extant in six- 
teen books, containing a collection of the imperial constitutions 
from Constantine to his own time. It received the imperial sanc- 
tion in the year 438, A. C. 

2« Justinian. — Justinian published his code about a century 
afterwards, in the year 530, and has preserved the rescripts of the 
preceding emperors. 
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" Ulpiun^ Paulus, etc. — The greatest pan of this island was 
governed wholly by the civil law for about three hundred years, 
from Claudius to Honorius, during which time some of the most 
eminent Roman lawyers, as Ulpian, Paulus, and Papinian, presided 
in the courts of justice of this country. 

^ Gothofredus. — Dionysius Gothofredus, an eminent civilian, 
bom at Paris in the year 1549, practiced at Geneva in the year 
1606, published in one large volume the whole body of the civil 
law, or Corpus Juris Crvilis. 

** Cujacius. — IIU Margarita Civiiium, etc., Vid. Scaligerian: 
the most eminent civilian and most extraordinary genius of his time; 
he was bom in Thoulouse in 1526, and taught and practised the 
civil law at Bourges. His works were published at Paris in ten 
volumes in the year 1659. 

"* Edward. — Edward the First put a period to the important 
stmggle between the laws of England and Rome. Under his dis- 
cipline the laws of Elngland obtained a complete and decisive 
victory. (Blackst. Com.) 

«i Citation — is a summons to appear before an Ecclesiastical 
Judge. It contains five material points: i. Name of the judge and 
style of the court 2. Defendant's name. 3. The day and place 
of appearance. 4. Plaintiff's name. 5. The cause. Citations are 
of various kinds, either general or special, inhibitory or intimatory, 
or viis et modis, or prerogative citations. For a more particular 
account, I refer the reader to the Proctor's Practice. 

•* Libel, or Libellus, in the Ecclesiastical Courts, answers to the 
declaration in our law, being a charge drawn in writing on behalf 
of the plaintiff, to which the defendant is obliged to answer. A 
libel, according to Lanfranc, cap. quoniam de petition ^ is defined 
the lawyer's argument. 

Quis, quid, coram quo, quo jure petatur, et a quo, 
Recte compositus quisque libellus habet 

Fragm. Vet. J. Ctu 
Which is thus Englished by an eminent Proctor: — 
Each plaintiff and defendant's name. 
And eke the judge who tries the same. 
The thing demanded, and the right whereby. 
You urge to have it granted instantly, 
He doth a libel right and well compose. 
Who forms the same, omitting none of those." 
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" Oath. — In the Spiritual Court the answer of the plaintiff is 
put in upon oath, which practice was adopted in the time of the 
clerical chancellors, and has continued ever since. 

•* Fulmination. — Denunciation of Ecclesiastical censiu*es, or 
excommunication, of which there are two kinds, the major and the 
minor; the first is an exclusion from the communion of holy church, 
and the company of the faithful; the second is an exclusion from 
the sacrament, and divine worship: Venatorius de sen. Excomm. 
This latter is generally passed upon obstinate delinquents refusing 
to appear upon citation. The operative words were of old, Auc- 
toritate Dei Patris Omnipotentis, et Spiritus Sancti, et beatce Dei 
genetricis Maria omniumque sanctorum excommunicamus et a 
limitibus sanctte matris EcctesicB sequestramus, etc. (Leg. Wic.) 

• A Writ. — ^The Significavit or writ de Excommunicato capiendo, 
is here alluded to, which is a writ issuing out of chancery, and so 
called either from the cause which gives birth to it, viz., the bishop's 
certificate or significavit, that the defendant has stood excommuni- 
cate for the space of forty days (the time allotted for his absolution 
and reconciliation), or from its effects, in empowering the sheriff to 
take and imprison the respondent in the county gaol until he is 
reconciled to holy church. 

" In dark Cimmerian desert ever dwell. (Milton.) 

»' Cimmerian. — The Cimerii were a people in Italy, near the 
Lake Avemo, who lived in caves under ground, inaccessible to the 
rays of the sun, where the sibyls gave out their oracles. (Hom. 
Odys. xi., 14; Tibull. iv., 1. 6, 5.) 

" SiUnce. — The year's silence imposed on the Doctors of the 
Civil Law, on their becoming advocates, as the condition upon 
which they are admitted to plead in the Ecclesiastical Courts. 

** Aeivori|9. — ^A character in oratory which at once unites acute- 
ness, energy and perserverence. (See Demost Thudd. Isocrat. 
Passim 

*® Cum desertis Aganippes 

Vallibus esuriens migraret in atria Clio. 

Juv. Sat. vii. , 1. 6. 

<i Flectere si nequeo Superos Acheronta movebo, (Virg.) 

Ai|T«c «« Atb? vt^. — Hom. Illiad. L. i, L 8. 

*» Or«;^V»a/.— This writ is so called Kar' E^>x^»r, being the writ 
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which gives the courts of common law a jurisdiction, and that upon 
which'all subsequent process is founded. 

^ Hamper or Hanaper, — In Latin Hanaperinm. The Hanaper 
office belongs to the Common Law Court in Chancery. Original 
writs, in all matters of a civil nature between subject and subject, 
were kept, according to the simplici^ of ancient times, in a hamper, 
as those in which the interests of the Crown were concerned were 
preserved in a small bag {in parua ^^),which is the foundation of 
what is now called the Petty bag office. (Blackst. Com. vol iii., 
c 4.) 

** Signet pendant. — • * The original writs issued out of chancery, 
because when the coiuts Avere but one the chancellor held the seal; 
therefore, when they were divided, he, still keeping the seal, sealed 
all original writs. By this means the seal was a check upon the 
other courts to know what cause was there." (Gilbert Com. Pleas, 
p. 2.) 

* Returnable, etc. — The original bdng made returnable in 
common pleas, gives the court jurisdiction to hold plea of the mat- 
ter therein specified, as it does in the King's Bench, when made 
returnable m that court 

*' Ad impOisihUe, — The law obliges no man to perform impossi- 
bilities. 

*8 Eloign — Eloigner, French. — To remove or send away 

*• Essolgn or Essoine, Fr. EsstmiuMt Latin, signifies an excuse 
for him who is summoned to appear to the original writ The 
original writ is made returnable within fifteen days, the Essoign day 
is the first of three days next immediately preceding that on which 
the court sits for the dispatch of business, and on which the defend- 
ant is obliged to appear to the writ. 

w Three barbarous, etc.—TVX the reign of Edward the Third 
an proceedings at law were in the old Norman French, but by a 
statute of that king's reign (36, c. 15), it was enacted that all pleas 
should be pleaded, eta, in the English tongue, but be entered and 
enrolled in Latin. The Latin which succeeded the French, and 
which was in truth a composition of French, English, and Latin, . 
continued in use for four hundred years, without interruption, till 
the usurpation of Cromwell, when the language of the record was 
altered into English; but at the restoration the Latin language was 
again used, and continued till the year 1730, when it was finally 
altered and setded by 4th Geo. IL, c 36. 



Digitized 



by Google 



296 PUader^s Guide. 

w Capias. — A writ so called from the most operative word in it, 
is of two sorts, the one a capiat ad respondendum, before judgment, 
being a process to compel the defendant to answer, as it occurs in 
this place, and the other a capias ad satisfaciendum, which is a writ 
of execution. The practice here alluded to is that which is now in 
use, and Mras introduced on the discontinuance of real pledges, for 
ease and expedition, whereby the original is become in effect a mere 
useless and unnecessary process, but nevertheless considered as 
indispensable in warranting the capias, and giving the court juris- 
diction, and is therefore supposed to be actually subsisting before 
the capias is sued out, although it is notorious that after the roll is 
made up, the cursitor makes out the original to warrant the capias, 
and delivers it to the Filazer to be filled with the Custos Brevium. 

*' In fictione Juris consistit cequitas, — Legal fictions are 
grounded on principles of equity. 

w Latitat. — A writ so termed, because it suggests, as the 
ground of the power therein given to the sheriff, a fiction in law, 
viz., that the defendant is not to be found in the county of Middle- 
sex, to be taken by bill of Middlesex, as it is called, but lurks and 
lies hid, or as it is expressed, runs up and down secreting himself, 
within the Bailiwick of the sheriff, to whom the writ is directed. 
(F. N. B. 78.) It is in practice the first process in order to compel 
an appearance in the King's Bench, in the like manner as the 
capias is in the Common Pleas: the capias proceeds, as was before 
shown, upon a fiction that the original had been previously sued 
out, and the latitat issues in the King's Bench upon the like fiction 
that the bill, which is called the bill of Middlesex in that court, has 
actually issued to the sheriff of that county, and been returned as 
ineffectual 

** Capias. — Vid. Ante, p. 45, in note (*»). 

w Quo Minus is the first process in the exchequer, as the 
latitat is in the King's Bench; it issues upon a surmise that the 
plaintiff is the king's debtor, which serves to give the court a jmis- 
diction. It is called quo minus, because the plaintiff being, for this 
reason, supposed to be the king's debtor, it' is suggested as of 
course that he is the less able to pay the debt by reason of the injury 
complained of in the action. 

*• Ac'Etiam. — An ac-eitam is a clause inserted in the latitat, 
by virtue of the 13th Car. 2, c. 2, which enacts that no writ of 
trespass should hold defendant to bail, etc., any further than an 
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appearance, unless the true cause of action was expressed in the 
writ. And therefore in a latitat it runs thus, after the words to an- 
swer A. B. in a plea, etc. : And also to a bill of the said A. against 
the said B. , to be exhibited according to the custom of our court 
before us for £ — upon promises, or debt, as the case may be. 

*^ Bill of Middlesex. — A bill of Middlesex is a precept directed, 
or presumed to be directed, to the sheriflF of that county in which 
the Court of King's Bench sits, for if ii sat in any other county, it 
would be termed a bill of that county; it is called a bill, and signed 
per billam, to distinguish it from the originaL It formerly issued 
to warrant the testatum, or as it is now called the latitat, of which 
above; but modem practice has consolidated the two writs in effect 
by reciting in the latitat that the bill of Middlesex has already 
issued, which is generally false. 

^ Mates him, — The exchequer took its name a Tabula ad quam 
assidebant. (Camden Brit p. 113.) The table is covered with 
cloth resembling a chess board, whereon, when certain of the king's 
accounts are made up, the sums are marked and scored with 
counters. (Blackst. Com. v. iii. p. 44.) 

^ Common Pleas — Communia Placita. — The Court of Com- 
mon Pleas holds connusance of all pleas which are not of the 
Crown, and which, being between subject and subject, arc properly 
denominated common pleas. Some have supposed that the word 
"pleas" is short for the word "pleasures," and that the terra 
" common pleas," as applied to the practice of the court, means the 
pleasures of the community. 

w — — ^Avr&p 'Atfifioi 

IIoAAi}F ^epa x«v«, ^t'Aa ^poreovs* 02v<r^i. — Hom. O. , L. 7, 1. 14. 
At Venus obscuro gradientes acre sepsit 
£t multo nebuke circiun Dea fudit amictu. 

— Virg. iEn., L. i, L 411. 

® Note of Preparation^ — The English notice is here alluded to, 
which is used in all cases where the defendant is not to be held to 
bail 

«* Sureties. — Viz. , common bail, Messrs. John Doe and Rich- 
ard Roe. 

• Enter his Name. — In case the defendant fails to file common 
bail or enter his appearance, the statute 12th Geo. I. empowers the 
plaintiff to enter an appearance for him, and to leave a declaration 
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in the proper office, and upon giving him notice to plead thereto, to 
proceed to judgment. 

•* Bail below and Bail above. — The word "bail" is derived 
from the French bailler, to deliver, because the defendant, when 
arrested, is delivered over to his sureties, who bind themselves for 
his forthcoming at a day and place certain. Bail below is the bail 
to the sheriff, taken by him upon the execution of the \vrit of arrest 
This species of bail is called special, as contradistinguished from 
common bail before mentioned, the sureties being real ahd substan- 
tial bondsmen, and not fictitious, as in the case of common bail 
Bail above is the bail in court, upon the defendant's appearance at 
the return of the writ, or four days after. It is likewise termed bail 
to the action, and is eflfcted by what is called justifying bail, or the 
oath of the sureties upon examination as to their competency and 
responsibility. 

® In debt, etc. — By debt, or action of debt, is meant an action 
for a determinate specific sum. It is usually brought upon special- 
ties; i. e., debts arising upon deeds and instruments under seaL 
The ordinary remedy for intermediate sums is by action on the case, 
as it is called; i. e., upon the particular circumstances of the case. 
This remedy is granted at common law, and by virtue of the statute 
of Westminster, the second 13th Ed. I. , etc 

By the 12th Geo. I. the plaintiff is obliged to make affidavit of 
this debt, and that the sum due is ten pounds or upwards, before he 
is entitled to hold defendant to bail; and if he is desirous of taking a 
security above forty pounds, he is, by the* statute of 13th Car. 2, 
c. 2, obliged not only to swear to the sum, but have it inserted in 
the body of the writ or process. The practice is to mark the sum 
sworn to by the plaintiff on the back of the writ; e. g., bail by affi- 
davit affiled for ten pounds, and the sheriff is then required to 
arrest the defendant. Where the debt is under ten pounds, the 
defendant can only be served with a copy of the wri; or process, 
with an English notice subjoined. 

•" The Shrieve, etc. — If the sheriff accept bail, which afterward 
prove insolvent, and does not cause sufficient bail to be put in 
above, he will be himself responsible to the plaintiff. 

The sheriff is hable to an action for taking insufficient bail, as 
well as to amerciament. (Raymond, 425; Salk. 99; Sid. 96; a 
Saund. 58, 59.) 
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•* Bunt-bailiff is a corruption of the word "bound-bailiff," or 
special bailiff, as contradistinguished from the bailiff of a hundred. 

•* yohn Zisca. — The antedote of John Zisca here alluded to is 
recorded in Mr. Burke's celebrated letter to the Duke of Bedford, 
which leaves little room to doubt but this very eminent writer and 
enlightened statesman must have obtained a sight of Mr. Surre- 
butter's professional lectures in the origiaal MS. 

• Distringas, or Distress infinite. — This writ commands the 
sheriff to distrain the defendant from time to time, and continually 
afterwards, by taking his goods and the profits of his lands, which 
are called issues, and which by the common law he forfeits to the 
king; but the court may direct the issues to be sold to defray the 
reasonable costs of the plaintiff. (Blackst. Com.) 

^" Qttare clausum f regit. — The writ of capias before mentioned 
as the leading process of the court is here alluded to under a differ- 
ent name. If the defendant is to be held to bail, it is used with an 
ac-etiatn (of which before), and is called a bailable capias; if not, 
the English notice is subjoined, in lieu of the ac-etiam, in pursuance 
of the i2th Geo. I., and it is then called a common clausum f regit. 

^^ Elegit is a writ of execution against the goods and chattels, 
and also one half of the defendant's lands, to be held by the plaint- 
iff until the debt or damages and costs are satisfied. 

'* Ca' sa's. — A ca' sa\ as it is called, or capias ad satisfacien- 
dum, is a writ of execution directed against the body of the defend- 
ant in satisfaction of the plaintiff's debt. 

^' A fieri facias is another writ of execution directing the sheriff 
to cause to be made or levied [facias fieri), from the goods and 
chattels of the defendant, sufficient to satisfy the plaintiff's debt and 
damages. 

^* Attach him. — The student will observe the order of the pro- 
cess to outlawry regularly pursued; but it would swell these notes 
to an inconvenient length were the editor to dwell longer in detail 
upon the subject than may be absolutely necessary to illustrate the 
text. The original OTj>rcBcipe has been already mentioned, which is 
followed by the attachment, or writ of pone, and the distringas and 
capias ad satisfaciendum, concerning which we have already treated. 

'* Testatum, or testatum capias, is a second writ of capias, di- 
rected to the sheriff of another county upon the return of the first 
capias, and is so called from the principal word that occurs in it 
It recites the former writ, and states that it is testified (or testatum 
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est) that the defendant lurks or wanders in the bailiwick of the 
sheriff to whom the writ is directed, and upon the sheriff's return 
of non est inventus^ there issues successively the alias writ and the 
pluries writ, which are so called because after the words "com- 
mand yoM *' prcecipitnus, the words " sicut alias" or *\sicut pluries" 
"as we have formerly," or "as we have often conmianded you," 
occur in these writs, as th^ reason of their being issued. 

'• Exigenti — If the sheriff returns non est invent upon all the 
writs, a vrrit of exigent may be sued out, which requires the sheriff 
to cause the defendant to be proclaimed, required, or exacted in five 
county courts successively, and if after being so exacted he does not 
appear he is outlawed. 

^^ Utlagatum capias is the writ authorizing the arrest of the 
defendant, and his conomitment to prison till the outlawry is 
reversed. 

78 Wolf. — Alluding to ancient ccmimon law doctrine of out- 
lawry, the punishment whereof was death, and therefore an outlaw 
was said to bear caput Lupinuntt because any man might kill him 
as he might kill a wolf. Utlagata et waviata^ capita gerunt Lupina 
quce ab omnibus itnpune poterunt amputari, merito enim sine lege 
perire dedent qui secundum legem vivere recusant. Process to out- 
lawry lies in all actions vi et armis; by stat. 13th Ed. I., it lies in 
account; by 25th Ed. III., c. 17, it lies in debt, detinue, and 
replevin; and by 19th Hen. VII., it Ues in case and in trespass; it 
is now considered and used only as a pnxress to compel an appear- 
ance, and may be reversed upon the defendant or his attorney 
appearing in court and indemnifying the plaintiff in full costs. 

'• Purification. — The morrow of the purification of the Blessed 
Virgin Mary is one of the return days of Hillary Term. 

** Egit amor Dapis atque Pugnae. (Hon) 

•* Doctrina Placitandi, "or the art and science of special plead- 
ing; a book so entitled, showing where and in what cases, and by 
what persons, pleas, as well real as personal, and mixed, may be 
property pleaded." 

** Assumpsit. — A form of action so called. When one man 
becomes legally indebted to another the law implies a promise of 
payment, for which what is called indebitatus assumpsit lies. 

*** The action for money had and received lies only for money 
which ex cequo et bono, defendant ought to refund. (Com. Dig., 
tit. Action on the Case in Assumpsit, a. i.) 
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For money paid by mistake, or on a consideration which happens 
to fail. (Id.) 

" Ultima cselicohmi Terras Astraea reliquit (Virg.) 

** Retraxits. — A retraxit is a withdrawing of the suit by the 
plaintiff, and is so termed from the most effective word in the old 
Latin entry. A retraxit differs from a nonsuit in this respect: A 
retraxit must be by the plaintiff's appearance, and personally with- 
drawing his suit; a nonsuit is effected by the piaintiff 's non-appear- 
ance upon being called. In the first the plaintiff voluntarily retracts 
his pretentions to sustain the suit, which operates as a perpetual 
bar to any subsequent action for the like cause; a nonsuit is only an 
abandonment of the suit pro hoc vice. 

^ Arbitrations. — By the 9th and loth W. III., a 15, it is 
enacted that merchants, traders, and all persons desiring to end 
their controversies by arbitration, may agree that their submission of 
their suit to the award or umpirage of any person or persons should 
be made a rule of any of his majesty's courts of record; and in case 
of disobedience to such award or umpirage, the parties neglecting 
or refusing to perform the same shall be subject to all the penalties 
of contemning a rule of court. 

^ Minors. — The major excommunication separates those on 
whom it is inflicted, not only from the mystical body of the church, 
and from spiritual communion, but also from the society of the 
faithful; the minor or lesser excommunication separates only from 
the passive communion or receiving of the sacrament. These may 
be inflicted by sentence of the ecclesiastical judge (Vid. Linwood de 
Senten. Excom. C. Ult Gloss, Wesembecy, and Lanfranc), author- 
ities greatly relied on in matters of spiritual cognizance, and the 
practice of the ecclesiastical courts. 

*® Tale. — The tale or narration contains the story of the plaint- 
iff's case, and is more commonly called the declaration. 

* Pone. — The pone is the writ of attachment before mentioned. 
It is so called from the words of the writ ''Pone per vadium et sal- 
vos plegios" " Put by gage and safe pledges, A. B." 
John Doe and'Richard Roe. 

•" Rosicrusian. — For an account of the theory of the rosicru- 
sian system, see Pope's Rape of the Lock. 

** Saul. — " Saul and Jonathan were pleasant in their lives, and 
in their death they were not divided." (2 Samuel, c. i, v. 2^.) 
26 



Digitized 



by Google 



302 Pleader's Guide, 

•* Dames. — The author in this passage seems to have contem- 
plated the probability of certain characters of both sexes in the 
fashionable world, exhibiting their persons in the pillory for keeping 
public gaming tables. It is written in the true spirit of prophecy, 
and from a late declaration of a learned and noble judge (no less 
distinguished from his impartial and independent spirit than for his 
great zeal and earnestness for justice), the editor very sincerely hopes 
Mr. S.'s prophecy will be shortly fulfilled. 

"* Semper honos, nomenque tuum, laudesque manebtmt (Vlig. 
T ib. I, L 609.) 
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BOOK n. 

* Golden Lyre. — Sir John Frotescue observes, "that the uni. 
versity of the laws {for he so calls the inns of court and chancery) 
did not only study the laws to serve the courts of justice, but did 
further learn to dance and to sing, and to play on instruments on 
the Ferial days." (Dudg. Orig. Juridic. c. 55. Fortescue de"Laud 
Leg. Ang. c. 49.) Mr. S. seems to have acted up to the spirit of 
the original institution. (See the memoirs of Jiis professional career, 
Bk. I, Lect. 7.) 

' Yet not the more 

Cease I to wander where the muses haunt 

Clear spring, or shady grove, etc. 

Thro' inner and thro' middle darkness borne. 

— Milton. 

* St, Michael the Archangel. — The law terms respectively de- 
rive their names from the festivals of the church, immediately 
preceding their commencement. Michaelmas term originally com- 
menced in eight days after the feast of Saint Michael inclusive, 
Octabus Saint Michaelis; but by the joint operation of two acts of 
Parliament, and the alteration of style, it has in effect been pro- 
crastinated, so as not to commence before the 6th of November. 

* Saint Martin. — Crastino Sl Martini, "the morrow of St. 
Martin," the 12th day of November, formerly the fourth, now the 
second retmn day of the Michaelmas term. 

* Elm or Garden Court. — "The inns of court were placed out 
of the city and noise thereof in the suburbs of London." Seorsum 
parumper in Civitatis suburbia. (Fortesc.) The several coiuts in 
the temple have been erected at different periods upon the site of 
the gardens and pleasure grounds belonging to the hostel or domus 
mansionalis of the tempel. 

* Special Pleaders. — Members of an inn of court, wha devote 
themselves mainly to the drawing of pleadings and to attending at 
judges chambers. Many special pleaders practiced as such prior to 
being called to the bar. 

^ Writ. — A judicial process, by which any one is smnmoned as 
an offender; a legal instrument to enforce obedience to the orders 
and sentences of the courts. 

^ Declaration. — A statement on the plaintiff's part of his cause 
of action. 
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9 Double Plea. — Originally it was required that every plea 
should be certain and single. A double plea was not allowed to be 
good, nor the defendant permitted to plead two distinct matters, 
till the 4th and 5th Ann, c. 16, by which statute the defendant is 
allowed to make the most of his case by pleading, with the leave of 
the court first had and obtained (which form of words is uniformly 
so expressed in the plea), as many distinct matters as may be advis- 
able and necessary to his defense. This wholesome statute may be 
considered as the foster-father of all special pleading. 

'• Replication. — Is the plaintiffs answer, or exception to the 
defendant's plea. 

'* Accents sweet. — Sirenum voces et Circes popula nosti. (Hor. ) 

*' George, etc. — The sketch of an alias latitat is here given, 
c. g. , but for the praise of this admirable writ, the extent of its pow- 
ers, etc., see ante, part i, lect. 5, and in notes. 

" John Doe. — See part 1, lect 8, page 83 and notes. 

** Precept. — The writs directed to the sheriff are legally termed 
precepts, from their operative yf ord pracipimus, "we do command 
you." 

** Tewkesbury. —The late Thomas Tewkesbury, Esq. See the 
episode, containing authentic memoirs of the author's professional 
career, part, i, lect. 7. 

^' Special Demurrers. — A demurrer is an issue in matter of law, 
and a special demurrer is such a demurrer to the form and manner 
of pleading as by the Statute 27th Eliz. c. 5, and 4th and 5th Ann, 
c. x6, is required to be set out especially, with all the causes and 
reasons wherein the deficiency or incompetency in pleadings consists. 

*^ Hawk or Heme. — See the episode, part i, lect. 7. 

*' Horsepleas. — A description of special pleas adapted to the 
purposes of delay, whimsically so called, and fariiiliar in practice, 
adopted in particular cases as a means of gaining time and jockeying 
the defendant over the term. 

^^ Traverses. — A traverse in pleading is a formal^denial of some 
matter or thing alleged by the adverse party, by the words ** Sans 
Ceo," in law French, '* absque hoc,'' in Latin, and as now expressed 
in English, '* without this that," which words are scrupulously pre- 
served as the common form of a traverse in pleading. The use of 
it is to answer the issue tendered categorically ; for though the spe- 
cial plea may contain such a specification of the defendant's case, or 
such a justification as amounts in substance, or by necessary infer- 
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ence, to a denial, it is not that positive and direct negative to the 
affirmative pretended by the adverse party as the law requires, to 
constitute a triable issue. 

** Jeofails. — Are such errors and oversights in pleading, as 
formerly, at any time before judgment, either party might have 
amended. by an appUcation to the court, with a confession in the 
usual form of the law French Jeo faille^ " I have erred. ' But as 
frequent errors occasioned frequent confessions and applications of 
this sort, and much unnecessary delay in the conduct of a suit, the 
statutes, from thence called the Statutes of Jeofeil, were enacted to 
cure such errors and defects in pleading, without a special applica- 
tion to the court In point of practice, where these errors are 
within the statutes, they are virtually remedied by being at once 
overlooked by the court. 

** Imparlances. — An imparlance, from the PYench imparler, 
was at common law an indulgence of time to the parties to enable 
them to talk together and try to make up their differences, supposed 
to originate in the Evangelical principle of "agree With thine ad- 
versary quickly, while thou art in the way with him." The impar- 
lance or licentia interloqttendi is generally to the next term, and 
has the effect of giving the defendant time to plead ; but by a rule 
in the K. B. Trin. 5th Geo. 2, imparianccs are limited at the discre- 
tion of the court, and made to depend upon the return of the writ 
or delivery of the declaration, and are usually granted upon a 
judge's order, imder certain conditions, such as pleading issuably, 
taking short notice of trial, except in country causes which may 
admit of time for the plaintiff to make up his record and give proper 
notice of trial at the Assizes. 

** Averments. — An averment is the form of concluding a plea 
by a verification, and is used where any affirmative matter is pleaded 
by defendant in bar of plaintiff's action. The form of words is 
invariably "and this he is ready to verify." Averer^ "to aver." 
Law French. 

^ Bars. — Barrae, or pleas in bar, go directly to the right in 
demand, and are either peremptory and perpetual as "a general 
release," "within age," " son assault," and the pleas grounded on 
the Statutes of Limitation; or they are temporary SiSplene adminis- 
travit, "fully administered," which is a good plea till more assets, 
or goods sufficient to answer the demand, shall come to the executor's 
hai 
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«* Protestandos, protestation, — The gerund was emphatically 
used in pleading, and the words "by protestation" are still strictly 
continued in order to exclude such an inference as might otherwise 
result, and amount to an admission of fact. It is defined by Plow- 
den in Grayslake and Fox's Case, a saving or "exclusion of a 
conclusion." (Plowd. foL 276; Cok. Lit 124.) 

** Puis (T arreign continuandos are a kind of supplementary 
pleas, to which the party becomes entitled from some new matter 
arising after plea pleaded, which will avoid the action. This plea 
may be pleaded any time after issue joined and before verdict 

" Dilatory Plea. — Dilatory pleas are calculated to create a 
temporary delay or suspension of the 'suit, and are such as either 
bring into question the jiuisdiction of the court, the legal ability of 
the plaintiff to bring the suit, or are in abatement, as it is called, of 
the writ and complaint, from the misnaming of the defendant or the 
death of either party. 

^ Issuable term. — The issuable terms are Hilary and Trinity, 
and are so called because in them the issues are joined, and records 
made up of course, to be tried at the Assizes which immediately 
follow. 

** Quinden* Pasch*. — The fifteenth day inclusive after Easter 
being the first retiun day of Easter term. 

*• Writ of error is a commission to judges of a Superior Court, 
by which they are authorized to examine the record of the judgment 
given in an inferior court, and on such examinatioa to affirm or 
reverse the same. (Jenk, Rep. 25, 2 Inst.) The writ of error lies 
from any court of record having power to hold plea of trespass or 
debt above forty shillings. (Fitz. Nat Br. foL 20.) 

^ Crav'd oyer, — The "craving oyer" of a writ or deed in 
pleading has arisen in practice from the ignorance and simplicity of 
defendants in ancient times who are supposed incapable of reading 
it themselves. 

'^ Posteas. — The postea contains the proceedings before the 
judge at the trial ; the word "afterwards" serving to continue the 
record of the trial and judgment, and is indorsed on the back of the 
nisiprius record. 

82 Capias. 

" Latitat. — See a more particular account of these writs in the 
History of the Process contained in the first part of these lectures, 
lect 5, pp. 50 and 52, and in notes. 
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•* Abate. — From the French word " abatire" to defeat or put 
down. The word, in legal acceptation, is generally applied to a 
nuisance. 

** Actions on the case. — The action of trespass on the case is 
the imiversal remedy for all injuries unaccompanied with force; in 
such cases the party injured is allowed, both by common law and 
the statute of Westminister 2d, c 24, to bring a special action by a 
writ adapted to the peculiar circumstances of his own particular 
grievance. (Blackst. Com. vol. 3, 123.) 

" Trover. — Trover and conversion is a special action on the 
case to recover the value of goods or money in the possession of 
another, and unjustly detained from, the right owner, who, in the 
form in which this action is conceived, suggests, what is in general 
unfounded in fact, viz. , that he lost them, and that defendant found 
them and converted them to his own use. The conversion is the 
gii- of the action, and the only fact necessary to be proved the 
losing and finding being a mere fiction, perfectly immaterial to the 
issue. 

5^ Detinue. — The action of detinue at common law lies for the 
recovery of the identical thing wrongfully detained, whereas, by 
trover, the value only in damages of the thing detained, and not the 
thing itself is recoverable. The action of trover and conversion 
being a special action on the case, and of universal application, has 
been found more extensively beneficial to the party injured than the 
action of detinue, and has accordingly, in a great measure, ^super- 
seded the use of it. 

5* Debt. — Debt, in law, signifies a certain sum due and owing 
from one man to another, as a sum due on specialty, i. e. , specified 
in a bond or other deed, but not an uncertain sum; wherefore action 
of debt, simply, will not lie for a tradesman's bill \Yhere the precise 
sum has not been previously contracted for. The proper action in 
such case being what is termed an indebitatus assumpsit. 

"* A Court of Record is Himself. — A justice of the peace, by 
virtue of his commission, has power to take recognizances of the 
peace ; and fix)m that capacity he is said to be a justice of record, 
none but justices of record having authority to take recognizances ; 
by the same power, as a conservator of the peace, he has authority 
to act divisim, as well as conjunqtim, and may do all acts concern- 
ing Ins office "apart and by himself." (Lamb. Inst. 385; Jenk. 
174.) The highest point of his authority seems to be to record a 
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forcible entry on his own possession (Word's Inst. 8i), from which 
it should seem that he is not only "a court of record himself," but 
also, in this particular instance, and to a certain degree at least, a 
judge in his own cause. 

Considering the vast power thus given to justices by their com- 
mission, and the great burthen and accumulation of business heaped 
upon them by a variety of successive acts of parliament ; a power 
which, as Mr. Justice Blackstone observes, "even in the hands of 
men of honor, is highly formidable," and a burthen so great, " that 
gentlemen of rank and fortune are often discouraged from acting in 
the commission ; is it to be wondered if that powier is in some few 
instances prostituted to mean and scandalous purposes, and the 
trust, when slighted by gentlemen, falls into the hands of those who 
are not so?" The learned judge adds, with great truth and pro- 
priety, that "the country is greatly obliged to any gentleman of 
figure, who will undertake to perform that duty, which, in conse- 
quence of his rank in life, he owes more particularly to his country." 
*• Pus creatpus. — Matter creates matter. 
** Never acts in vain. — Natura nihil agit frustra. 
** 'Oy^/A^r xarcSwv — Hom. Iliad, Z, ao2. 

Qui miser in campis mcerens errabat Aleis 
Ipse suum cor edens, hominum vestigia vitans. 

— Cic. TuscuL Quaest. L. iil, 26. 
*• Turkish mortar. — Extraordinary as it may appear, it is a 
feet not to be doubted, that the lawyers in Turkey, when sentenced 
to capital punishment, have the privilege of being pounded to death 
in a mortar. Baron de Tott, in his memoirs, records an event that 
happened during his residence at Constantinople, which occasioned 
the pestles and mortars to be dug up, by the order of Sultan Osman, 
for the purpose of pounding the refractory lawyers to death. " This 
order," the Baron adds, " had the desired effect, and the body of the 
Ulemats were all submission." (Baron de Tott's Memobs, voL i.) 
** Qui tam. — Or the spirit of a common informer, who makes it 
a matter of conscience to inform the court of all such offenses as are 
committed against penal acts of parliament, which give one moiety 
of the penalty to the crown, and the other moiety to any one who 
will sue for the same. The informer sues in such case as for a debt, 
which the party offending is considered in law as having incurred 
the instant the offense is committed. The action is therefore vul- 
garly called qui tam^ because in the form in which it is conceived. 
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the prosecutor declares that he prosecutes ' ' as well for our Lord the 
King, as for himself" ; tam/fv Domino Rege quam prose ipso. 

** Lucubrations. — " Viginti annorum lucubrationes." (See Sir 
John Fortescue's advice to his royal pupil, De Landibus Leg. Ang. 
c. 8.) 

*Of p* hna ^pco-tv i^v SxaayA tc voAAa re ]f 3^ 
M^^, irap ov Kark tt69itm¥ ipiiifiwat, DootAcvoxr. 

— Homer II. L. ii., 212. 

*^ Peine fort et dure. — The penalty for standing mute in old 
time. Peine is supposed to be a corruption of Prisone, and so it is 
called in statute 3, ed. i, c. 13, which speaks of this punishment as 
part of the common law of the land. It seems to have consisted in 
laying the criminal on his bare back upon the naked floor, and plac- 
ing a weight of iron upon his body, to be gradually increased till he 
pleaded, or, as some say, till he expired. But for the honor of the laws 
enacted during the gracious reign of his present majesty (Act 12, 
Geo. Ill, c. 20) it is in effect abrogated. By this statute, a crimi- 
nal wilfully standing mute, or refusing to answer directly to the 
offense, shall be proceeded against in the same manner as if he had 
voluntarily confessed, or been duly or regularly convicted. 

*• The star of Arcady. — There s^ms to have been a doubt 
among the ancients, whether the arcadian star was properly the 
greater or the lesser bear ; the Sidus Arcadium Geminumque Plaus- 
trum, in the CEdipus of Seneca, seems applicable to both. 

*• Wrangling — It will be unnecessary to remark to the Classi- 
cal Reader, that the academical honors, derived to the students, 
who are candidates for the degrees of bachelor of arts in the Univer- 
sity of Cambridge, are classed, and the several graduates dignified, 
by the appellation of senior or junior wranglers, senior optimes and 
junior optimes, according to the degree of learning and ability they 
have displayed in disputing, or wrangling, upon their examinations 
in the public schools. 

*** Mr. Gumey — A very eminent and ingenious short hand writer. 

** Paper Days — Days in each term appropriated to the hearing 
of arguments on cases reserved, and issues in law upon special 
pleadings. They are probably so called from the paper books con- 
taining these issues, which are previously delivered to the judges 
by the clerk of the papers, whose office it is to prepare them in the 
form prescribed by the standing orders of the court (Pasch. z8| 
Car. II ; 2 Litt. Abridg. 268.) 
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** Special Session — Of corporation justices; an order in bas- 
tardy not appealed against in time, may be removed into K. B. by 
certiorari (i Salk. 147), and quashed for objections on the face of it 
(Rexv. Standley.) 

*' Irony. — See Aristotle de Arte Retorica, n«pt ti|? cpMn|vc»« 

KOI eipwi^iaf* 

w Stultify.—'* Make a fool of. " Law Term. (See Jac. Law Die.) 
** Carolina Skunk — For a further account of the offensive prop- 
erties of this extraordinary animal, see Catesby's History of the two 
Carolinas, of which countries he is a native. 
*• ChcMs reigns, — 

Chaos Umpire sits, 

And by decision more embroils the fray 
By which he reigns ; next him, high arbiter, 
Chance governs alL 

— Milt Par. Lost, Book IL, 907. 
. ^^ Vid. Quintilian Instit Liber undecimus, de cultu oratoris. 
M De Togae forma. (Id.) 

*• Prooemio lenis convenit pronunciatio. Non protinus est 
erumpendum, sed danda brevis cogitationi mora. (Quint. xL) 
^ Paulum commorandum est ut amictus sit decentior. (Id.) 
•^ Nihil est enim ad conciliandum gratius verecundia. (Id. ) 
w At ubi jam calor earn concitaverit etiam gestus cum ipsa 
orationis celeritate crebrescet. (Quint, xi., 3.) 

«* Id in Callidio, Cicero desiderat Non frons, inquit, percussa, 
non femur ; pedum (quod minimum est) nulla supplosio. (Cic. in 
Bruto,8o. Quint xi., 3.) 

•* Nunquam, inquit, Octavi, coUegae tuo gratiam referes, qui 
nisi se suo more jactavisset, hodie te istic muscae comedissent 
(Cic. in Brut. 60.) 

® Actio, inquam, in dicendo una dominatur. Est enim actio 
quasi sermo corporis. (Cicer. de Orat iii., 56, 59.) 
** Procerum et tenue collum. (Cicero, de seipso, Brut. 91.) 
•^ *YAH — '* Wood" — Tb vvoKt^ktvav «f ow ti kwriktwax epyoF — the 
subject-matter of which anything is formed. (Aristot Polit. i.) 

•8 /tvpt * Axoiotr oAye c9i|«c 

ttVTOvy ht iXiipia revx* Kvvtvviv 
OMtvotcri re vaai* 
•• 'Aio? 5* frcA^iero /3ovAi|* — Hom. 

•^® Kapi}icofiOYrre(*AxaiOi* — Hom. L. i., 1. $1. 
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Ti Nee fonte labra prolui caballino, 

Neque in bicipiti somniasse Pamasso 
Memini, ut repente sic poeta prodirem. 

-- Pers. Sat. Prol. 
'' Venire — A venire is the first step in the jury process, being a 
precept directed to the sheriff, to require, in the words prcecipimus 
venire facias, that he will cause to come, etc. , twelve free and lawful 
men, etc. (to form a jury), etc. 

^' Mr. IVildman, of Plymouth, celebrated some years since for 
his wonderful skill in the management of bees, and his discovery of 
a method of taking their honey without destroying them. See the 
minutes of the Society for the Encouragement of Arts, etc., in the 
yfear 1766. 

'* Middlesex — This being an election affray, the venue is sup- 
posed to have been changed upon the usual affidavit, for the sake of 
a more fair and impartial trial before a middlesex jury, 
'f* '**0^ it Tis imtaiety i6*»y e« w\iiaiov aWov. 

— Horn. Illiad, L. xxii., L 37a. 
"^^ *H lUv iiiapyaa$iiv ifuBot vcpl &vfiofi6pou», 

'H2* avT* tv ^(AoTi^ri SiitftMyty ap0firi<rairrt, 

— Honu Illiad, L. vii., L 301. 
" Continued, ended, and again begun — See the order of legal 
proceedings in point of practice, in the first part of these lectures. 
(Lect. iv, p. 41.) 
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